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Abstract

The objective of this thesis is to examine the llegeocedures and systems
concerning granting or possessing mineral rightg] how such rights may be
exercised, particularly given the diametric intésesf land use, ownership and land
tenure. The study, comparative in its nature, atrisighlighting the similarities and
differences between the countries and states ofpadson, and thereby identify
interesting solutions of issues relating to thentrg and exercising of mineral
rights.

The study examines mineral rights and differendlesgstems regulating mineral
exploration and exploitation. The focus is on minand mineral legislation and its
application, including the exercise of mineral tgjiThe systems chosen are those of
Sweden, Finland and the states of Ontario and \Weatastralia.

The main result is generated by the comparisonirdgalith the application,
granting and possession of mineral rights relatedhe development of a mine.
Several processes are thereby identified. In additihe content and extent of the
different rights and obligations related to exptmma and exploitation activities are
examined, as well as land areas open or closetidagxercise of these rights.

The legal processes concerning granting miner&ksigre in fact complex as
evidenced by this work, particularly when land-as& environmental legislation is
taken into account. The perception of a good balamc legislation between
diametric interests of land use, ownership and lemdire is heavily linked to the
view of sustainable development. The difficultidsaohieving this are confirmed by
the countries and states compared. The continubasge of mineral legislation
during the course of this study is an indicatiohaf complexity of the topic.

Keywords: Mineral rights, mineral legislation, exploration rpst, claim,
exploitation- mining concession, mining lease
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1. Introduction

“Furthermore, there are many arts and sciences bfciw a miner should not be
ignorant. First there isPhilosophy, that he may discern the origin, cause, and
nature of subterranean things; for then he willdige to dig out the veins easily and
advantageously, and to obtain more abundant reduttisi his mining. Secondly,
there isMedicine, that he may be able to look after his diggers atiger workmen,
that they do not meet with those diseases to wtiiely are more liable than
workmen in other occupations, or if they do medh whiem, that he himself may be
able to heal them or may see that the doctors ddsiodly followsAstronomy, that
he may know the divisions of the heavens and fhem judge the direction of the
veins. Fourthly, there is science &idrveying that he may be able to estimate how
deep a shaft should be sunk to reach the tunnethnisi being driven to it, and to
determine the limits and boundaries in these wakirespecially in depth. Fifthly,
his knowledge ofrrithmetical Science should be such that he may calculate the cost
to be incurred in the machinery and the workingh® mine. Sixthly, his learning
must comprisérchitecture, that he himself may construct the various machared
timber work required underground, or that he mayale to explain the method of
the construction to others. Next, he must have lgtdgye ofDrawing, that he can
draw plans of his machinery. Lastly, there is ttav, especially that dealing with
metals, that he may claim his own rights, that sy mndertake the duty of giving
others his opinion on legal matters, that he may take another man’s property
and so make trouble for himself, on that he mafjl fois obligations to others
according to the law.”

- Georgius Agricola, BRE METALLICA (1556}

Drawing 1: Mining Veins
(Description of Ore-deposits)

! Georgius Agricola, B RE METALLICA Book |, p. 3 (1556), translated by Herbert Clark
Hoover and Lou Henry Hoover 1912 (reprinted unajeat] Dover 1986).
2 Ibid., Book IlI, p. 71.



1.1 Background

This study examines mineral rights and differemgfalesystems regulating mineral
exploration and exploitation. Minerals as a catgggenerally includes metals, such
as gold, copper, and iron, as well as non-metaflioerals and mineable rock
products in the forms of limestone, gypsum, sail. @tural gas, coal, sand, gravel,
peat and marl may also be included. Minerals cao bé divided into construction,
industrial and metallic minerals. The term “minerghts” as used in this study
means the different rights relating to the explioratind development of mines, such
as claims, exploration permits, licences, explmitatconcessions, leases, etc. The
focus is on mining and mineral legislation andaipplication, including the exercise
of mineral rights. A primary function of mining lestption is to encourage and
facilitate the exploration and exploitation of @ént minerals considered valuable to
society. The higher valued minerals, such as nietalles, energy minerals and
certain industrial minerals, are often owned ortaaled by the state.

Minerals are of fundamental importance to the dgwalent and functioning of
societies, as evidenced by the names given todtieds of early human history; the
Stone Age, the Copper Age, the Bronze Age and tba RAge. Now in the
“Information Age”, the demand for a wide range dherals for the development of
new technologies is apparent. For example, the ooemts of a cellular telephone
contain and depend on minerals and mineral prodiactainction. Demands for
minerals have been globally increasing significaimtl recent years, mainly due to
the rapid industrialisation of China and India. Agm@ess of the need for security of
supply and the risk for resource depletion is algdent globally®

The European Union (“EU”), a major consumer of méte is highly
dependent on imports of metallic minerals. Concéwnge been raised lately about
the impact of regulatory frameworks on the competitess of industry, for instance
with regards to the difficulties of land access doieenvironmental protection, etc.
During 2008, the European Commission proposed #egliated raw materials
strategy based on the following three pillars: asce& raw materials on world
markets upon non-distorted conditions; fosteringstainable supplies of raw
materials from European sources (by setting thbt icamework conditions); and
reducing the EU’s consumption of primary raw matsii At the beginning of this
decade, much of the work within the EU concernednmmting sustainable

3 See, for instance, National Research Council ef Mational Academies (2008) and
Andrews-Speed (2008).

4 SeeThe Raw Materials Initiative: Meeting Our Criticleeds for Growth and Jobs in
Europe (COM) (2008) 699 and Commission Staff Working Dament, Analysis of the
competiveness of the non-energy extractive indirstitye EU.(SEC) (2007) 771.
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development in the mining industry, triggered gl by serious accidents caused
by broken tailings in Romania and Spain.

Mineral rights and the different national regulgtosystems governing
exploration and exploitation are very pertinenti¢epof study in today’s world.
Developing minerals requires access to land swsfacg. land access is a crucial
guestion. Issues of land use are inextricably linteequestions of access to mineral
resources. Mining is only one of several possilsiesifor a given area of land. Other
uses include conservation, preserving the heri@ig@ative peoples, recreation,
farming, forestry, urban settlement and so on.ides, these uses can be mutually
exclusive, but more often than not, some combinatibuses is possible (multiple
land use).

In several mining countries today, the conditiotiached to mining operations
can be engulfed by uncertainty, for example, duthéoclaims of native peoples to
land and any attached mineral rights. With the agjmm of environmental concerns,
the extraction of minerals becomes less firmly ees$u Mineral extraction is
increasingly regulated through provisions in otkegislation, i.e, environmental
protection, forestry and water legislation. Many thiese provisions are of a
prohibitive nature, which means that mineral extomccan be adversely affectéd
mine has no location options, so the choice is betwexploiting a deposit or
refraining from doing so. The economic outcome xleration activities is also
uncertain, as whether sufficient workable quartitieill be found is not
determinable.

An important role of mining legislation during retedecades has been to
provide a framework of rules and incentives forvaté investments in mineral
exploration and exploitation. Due to the growth iofernational competition for
investments by international mining companies, meoyntries have reformed their
mineral legislation and introduced various incessivto attract international
investors. However, as mentioned, international petition for resources as such
today can also be detected, which may lead to asew state contrdl.

1.2 Objectives

The objective of this thesis is to examine the llegeocedures and systems
concerning granting or possessing mineral rightg] how such rights may be
exercised, particularly given the diametric intésesf land use, ownership and land
tenure. The study, comparative in its nature, atrisighlighting the similarities and
differences between the countries and states ofpadson, and thereby identify
interesting solutions of issues relating to thentrg and exercising of mineral
rights. This study is characterized by the perspedf a land surveyor on how legal

® SeePromoting sustainable development in the EU nomggnextractive industr{COM)
(2000) 265 final.

® See Study of Minerals Planning Policies in Eur@paft: Extended Summary, Contract n
ETD/FIF 20030781, Department of Mining and Tunmejliof the University of Leoben in
Austria.

7 See for instance Radetzki (2007) pp. 32-33.



systems can be used and compared. This entailsrtgiim terms of processes in
connection with land use development in a broadese, as well as looking at
aspects in a functional or problem-orientated way.

The legal systems for mineral exploration and eixgiion taken up here are
those of the countries of Sweden and Finland, hadtates of Ontario and Western
Australia. The criteria for selecting these cowsrand states are connected with the
choice of methods below as further addressed iptehahree concerning legal
systems and their comparison. As mentioned in thfape, the origin of this study is
in certain problems relating to prospecting mirnerad Sweden and the former
Minerals Act, which was not appropriately framed wegards the rights of
landowners. Even so, the intention in this studipigxamine all four countries and
states in order to shed light on certain issueg @uhe author’s personal experience
of the Swedish legal system and lesser familiasith the other systems, this work
may unavoidably carry many footprints from the Siskexperience.

As for the examination of the legal systems, astimead the focus is on mining
legislation. Important environmental and land usgidlation is also addressed as it
often has an effect on whether and how mineraltsigtan be exercised. The
integration of environmental land legislation anéhimg legislation is of special
relevance. Essential for this study as a conseguefienvironmental legislation is
identifying whether land is open for exploratiordamining, if mineral rights can be
granted even if environmental permits have not lgganted, or if mineral rights are
made conditional due to environmental regulati®mme attention is given here to
property and land law in order to clarify the redatbetween mineral rights and land
ownership. This legislation is important when itm@&s to minerals held in private
ownership.

Finding an institutional system capable of genagatinineral legislation that
can strike a judicious balance between the rightarmlowners and other interested
parties, the prospectors or miners and the Stdtde &t the same time putting the
environment in focus, should be a matter of urgamtcern for mining countries.
Due to several aspects, economical, ecologicakanil, it is important clarify upon
what conditions exploration and exploitation caketgplace. One interesting and
overarching issue is whether the growth of comioetibnd internationalisation in
the mining industry, and global requirements conicgy the environment and human
rights, are leading towards a swifter convergenteegulations between mining
countries than has occurred in previous decades.

1.3 Limitations as to this Study

Case law has not been included in this study. €asan for this is that the study has
a macro perspective looking at the different preessand rules connected to the
granting of mineral rights rather than on solvipgdfic legal problems. In addition,
there always is a trade-off when it comes to redearaterial even if the ambition
has been to delve as deep as possible into therlyystems. Mining agreements
between states and mining companies are dealtonlthon a cursory basis and have



relevance only for Western Australia. Safety arfubla regulations have not been
studied.

Economic means of control in mineral developmentthe form of fees,
royalties and taxes are only taken up in a limiteanner, namely as mentioned
obligations in order to obtain mineral rights. Thisdy centers on the earlier stages
of the mineral process, that is, exploration andetigpment rather than production
or mining. These are the phases normally coverednbyng legislation. With
regards to land use, initial exploration activigguires access to a large area of land
as opposed to exploitation itself. The focus hemnare on the exploration phase as
it affects landowners more.

The term “mineral” is inherently ambiguous sincee ttvord has different
definitions technically or physically, economicalignd legally which can be
confusing. A mineral can be defined as a naturatlgurring inorganic substance
having a definite chemical composition and physicdtucture. Traditional
definitions have excluded organically derived miateA valuable mineral is often a
mineral for legal purposes while the economic vadfiea particular substance or
deposit is a different mattiOf importance for this thesis has been how miseasd
defined in mining legislation. As for minerals, timeain emphasis has been on
hardrock minerals, such as metallic minerals, ratie@n on coal, oil and gas. Rights
to oil and gas are often treated specifically, bat always, regulated by certain
statues in addition to mining legislation. This na&yo be the case for uranium and
other radioactive metals. Some types of mineralshss sand, clay and stone, or
aggregates, commonly are not regulated by minimgsliion. Rights to these
minerals often come with the ownership of the lamrdby agreements with the
landowner. These minerals, in addition to coal, géls and uranium, are not a focus
of this study.

1.4 Methodology

Methods of comparative law have been used in thidysas further described in
chapter three concerning legal systems and thewpadson. Of importance for
comparative studies is the choice of countries. Gexall criteria for their selection
have been the occurrence of mining and the counstdtus as a mineral (mainly
metal) producer. The use of mining or mineral liegisn as a main instrument for
regulating access to certain minerals is therelsgrg@ml. Other important criteria
have been that the countries are democratic witly Ipractical experiences of
mining and well-developed institutions, as well skgring similar problems. The
ambition here has been to select countries anelssitmsuch a way that each provides
interesting topics of inquiry and solutions diffegi from those in Sweden. The
selection of Sweden is natural since this studydesloped from the situation in
Sweden. Finland shares a long common history witledgén and despite this,
interesting differences arise between these camwn how to deal with certain
issues in mining legislation, which was the maiasan for selecting Finland. Both

8 See Hayes (2004) p. 298.



Sweden and Finland are significant mineral produéerthe EU. Valuable insights
into the mineral systems in several different comrfaw jurisdictions were gained
through supervising several theses at the Royatitites of Technology in
Stockholm, Sweden. These studies covered IrelaiddpNa and British Columbia,
becoming in a way a sort of pilot study for thi®ject and providing support and
encouragement for further studies of the system€anada and Australia. Both
Ontario and Western Australia are main mineral poeds in their respectively
countries. As a matter of coincidence, the selectmahtries and states all share
similarities in their bedrock, a fact not apparehen the selection was made.

Both primary and secondary sources of law have beed in this study. As for
primary sources, the focus has been on legislaiwh regulations. | have also to
some extent studied legislative preparatory workglifferent stages of proposed
mining amendment bills in Ontario and Western Aalgr’ Corresponding sources
in Sweden and Finland have been examined, goveitnbiks (propositioner)and
commission reportsbgetédénkanden These are relevant to this study as the ideas
underlying proposed legislation often are discussedore detail in these legislative
preparatory works. In order to assess that whiclsigmificant to compare, a
considerable amount of textbooks, journal articteports etc. have been studied in
addition to the literature directly related to ttleosen countries or states. This has
been essential in order to gain an understanditigeopurpose or meaning (function)
of the different legal instruments used in minetalelopment, such as claims and
different types of licences, concessions or lea®esthe detailed level, however, the
main information has been found in the mining lkgisn and regulations from the
respective countries and states, with support fammmentaries and guidelines
available. Interviews with professionals and acaderduring study visits have been
conducted in order to clarify how the studied systeare applied practically and to
strengthen my own understanding of various systéms.

The legislation in the countries and states of camspn has continually
changed during this project, an indication of tlmmplexity of the topic. As for

® Introduction of Bills, Second Readings and debates here of interest. See Legislative
Assembly of Ontario and Legislative Assembly of Yées Australia. In Western Australia,
the State Hansards contain this type of information

10 The author visited Ontario and the Ministry of Mmrn Development, Mines and Forestry
in Sudbury in June 2004 and, in June 2005, Wegteastralia and the Department of Mines
and Petroleum in Perth. During these visits | @sbthe opportunity to meet representatives
from mining companies and mining associations adl we officials responsible for
environmental issues linked to mining activitieml&nd and the Ministry of Employment and
the Economy and the Geological Survey of FinlandHiglsinki were visited on several
occasions between 2003 and 2008. In Sweden, centmete made with the Mining
Inspectorate in Luled and the Geological Survegwéden in Uppsala, and several meetings
held with the Raw Materials Group and the Swedisho&iation of Mines, Mineral and Metal
Producers, SveMin. Early in this study the authisited the University of Dundee and the
Centre for Energy Petroleum & Mineral Law & PoliggEPMLP). Membership in the Rocky
Mountain Mineral Law Foundation made it possibleateess practical and scholarly articles
as well as receive information of different typehe Rocky Mountain Mineral Law
Foundation is an educational organization dedicatethe study of the legal system and
issues affecting natural resources law.
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Ontario and Western Australia, only minor updatagehbeen made since the study
visits. However, some of the most important chanted gained legal force in
Western Australia in 2006 are included here. Amesmsito legislation in Sweden
in 2005 are also addressed. Significant changeg qerily into force in Ontario in
October 2009. A new mining act will likely come dnforce in Finland in January
2011. Some of the amendments and proposals in i@rdaad Finland have been
discussed in this thesis. No new information hantedded after June 2009 except
from some references related to the mentioned amemnis and proposals in Ontario
and Finland? Despite the intention of describing and compatime legislation in
force, it has been difficult and even impossibleke®ep up with all the changes,
which means that some of the rules referred to imaye changed without my
knowledge during the process of this study. Simplesblems have also arisen with
respect to reorganizations and name changes foomsible authorities, etc.

The term “legislation” has been used consistentiyoughout this thesis,
encompassing “act”, “law”, “code”, and “statutelietlatter used primarily when part
of a specific name. Definitions and terms for legahcepts are often given in their
original language along with translations into Estgl For Sweden and Finland, the
Swedish names can be found in brackeven if there are two national languages
in Finland, Finnish and Swedish, most statutesdaaied in Finnish. However, all
reports of law-drafting committees must contain swaries in Swedish as well as a
Swedish text of the proposed legal provisions. Tdwgrent Mining Act and
regulations fortunately are available in Swedisd #mey have been used together
with unofficial English translations. Governmentbfications, documents and legal
textbooks nowadays are mainly written in Finnistsipg a problem as this author is
not fluent in Finnish, but rather in Swedish. Myokedge of the Swedish legal
systems concerning land law, land use and enviratah&egislation has been useful
in order to grasp the Finnish system, as many sharg similar. On the other hand,
the author lacks a deeper knowledge of the legstesys in Ontario and Western
Australia, entailing a risk for misinterpretatiofi iaformation. | also have limited
knowledge of how certain rules are applied in psactwhich also is true for the
system in Finland.

Several legal studies concerning mineral law wibimparative elements have
provided me with inspiration. Otto and Cordes (20i@2heir book,The Regulation
of Mineral Enterprises: A Global Perspective on Bomics, Law and Policy,
comprehensively addresses information in the acfawmineral law. The authors
present sample questions on regulatory mattersrgestenithin and outside mineral

1 The legislative bill (273/2009) presented in Firdeon the 2% of December 2009 has not
been discussed in this study. Mining Amendment Bdt,173 which received Royal Assent
on the 28 of October 2009 in Ontario has not been considerede chapter of comparison.
Only legislation in force (June 2009) was compared.

12 When translating the Swedish legislation into Bigl the unofficial translation of the
Minerals Act, “Minerallagen” SFS 1991:45 and the nkhals Regulation,
“Mineralférordningen” SFS 1992:285 including ameredits up to 1st of June 2007, SGU-
rapport 2007:26 have been used. When translatied-thnish legislation into English, the
unofficial translation of the Mining Act Statute?.9.1965/503, updated with the amendments
of 15 July 1997, Ministry of Trade and Industrysteeen used.
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legislation, giving examples from different couasiaround the world. Another
inspiration has been a publication by Naito, Remg ®illiams (2001),Review of
Legal and Fiscal Frameworks for Exploration and Mi;m These authors explain
what can be considered to be current best praciicesining law among several
developing countries in Latin America, Asia and iRacand Africa. The book
International and Comparative Mineral Law and Pglidrends and Prospects
edited by Bastida, Walde and Warden-Fernandez j20@S been a valuable source
when it comes to understanding trends and develofgmi@ mineral law. Both
developed and developing countries are coveredi book as well as specific
topics useful for this study.

1.5 Mineral Exploration and Exploitation

It can be appropriate here to mention some babieatahe economic and technical
conditions associated with exploration and miningivities as mining legislation is
shaped with regards to these circumstances.

Mining companies explore for mineral deposits arevelop mines in the
expectation of making profitS. Consequently, several assessments must be made
before deciding where and when to carry out addiwitand invest. In a survey
conducted by Otto for the United Nations, a rankives made of sixty investment
criteria used by mining compani¥sin addition to the most important criteria
concerning geological potential for target minerafsthe top ranked twenty criteria,
ten percent related to government policies and laggy systems. From the
perspectives of miners and mining companies, ptallie systems which reduce
uncertainty are importafi. This is, in fact, the main goal of institutions as
emphasized by Nort}f.

Typical characteristics of metallic mining includleat it is extremely capital
intensive, particularly in remote locations withgpdnfrastructures. Pre-production
periods can be long.g, it can take a number of years before productromfa
mine can start. Metallic mining is associated wltigh risks of different kinds
(geological, engineering, economic, political €fc)The sequence of activities
involved in mining can be compared with the stagete life of a mine. Somewhat
simplified, these stages can be seen as the foltpwprospecting, exploration,
development and exploitation.

13 Crowson (1998) p. 3.

14 See Otto “A Global Survey of Mineral Company Invesnt Preferences”, Mineral

Investment Conditions in Selected Countries of ftsga-Pacific Region, United Nations

ST/ESCAP/1197, 1992, pp. 330-342.

5 Since 1997, The Fraser Institute has conductedramual survey of metal mining and
exploration companies to assess how mineral endatgnaad policy factors such as taxation
and regulation affect exploration investment. Thgedt mining survey from 2008/2009
includes data on 71 jurisdictions around the world.

18 See North (1990). North defines institutions asriles of the game in a society.

17 Gentry and O’Neal (1984) chapter 1.
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Prospecting involves searching a district for matemwith a view to further
operations. The activity of exploration, supporteg mining legislation, means
improving knowledge about the bedrock with thenadtte objective of increasing the
known stock of mineral resources that are amenableconomic exploitatioff.
Exploration is the term used for the systematicn@ration of a deposit. It is
difficult to define the point where prospectingrisiinto exploratiod? No distinction
is made between the terms prospecting and exporatithis thesis.

Information and knowledge of the bedrock is of Mitaportance in order to be
able to find and define a mineral resource. A nahegsource refers to the geologic
endowment of minerals in the earth’s crust in sagtoncentration that commercial
extraction is either presently or potentially fédesi A mineral reserve is that part of
a mineral resource that can presently be minedtpbdy. A reserve is measured or
indicated by a feasibility study. Ore, orebody amd deposits are other economic
terms used in this conte¥t.Many new resources are found close to existing
operations. Therefore exploration activities tendcbncentrate around the same
areas. This type of exploration activity is sometimreferred as brownfield
operations, as opposed to greenfield operations.

An essential prerequisite for most mineral expioratis basic geological
surveying and mapping of an entire region or cour@®f importance are here are the
technologies of satellite imagery and remote seifSithe prospector makes ocular
inspections and searches for surface exposure wérais. Different geophysical
methods are used to explore the bedrock such asetisig, gravity, electrical
conductivity, radioactivity and sound velocity (@®ic). Geochemical methods are
used in order to investigate the presence of varioatals in the topsoil cover by
taking and analyzing sampl&sCore drilling, such as diamond and wire line @l
taking place after surface sampling, indicates iptessoncentrations of valuable
minerals. The information gathered in the form ofecsamples is important in order
to gain proof of what minerals are there, theirahgrades, and confirmation that
volumes of mineralized rock are large enough tdinae the searcft The relation
between exploration, resources and reserves isrstmokigure 1.

18 Crowson (2003) p. 67.

19 See Atlas Copctinderground Mining Methodsg. 7.

20 see the widely accepted definition of resourcespsti by the US Geological Survey,
Circular No. 831, 1980, “Principles for a ResouReserve Classification for Minerals” and
“Denver Accord” Mineral Resources and Ore Reservesrticle “International Reserve
Initiative” in the CIM Bullentin February 1998, VOO, No 1017 pp. 44-45.

21 Crowson (2003p. 59.

22 Atlas CopcaJnderground Mining Methods. 13.

3 |bid atp. 14.
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Results: —*  RESOURCES RESERVES
Inferred
Increasing levelof
geological knowledge
and confidence Indicated Probable
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v l ...'-_.,. Proven
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Increasing consideration of mining, metallurgical,
economic, marketing, legal, environmental, social and
government factors.

exploration target

Figure 1: Relation between exploration, minerabtegses and mineral reserves. Based on
Mell (2008).

Mining development and exploitation involves mahings, such as selecting mining
methods and obtaining initial approvals, constngtinfrastructure and facilities
before large-scale production can take place. Ntndtion is made between mining
development and exploitation in this thesis.

Surface mining is the predominant exploitation rodtrglobally. Open pit
mining is usually used to exploit a deposit near ¢larth’s surface. The waste rock
can here be separated by loading and trucked tovtste dump. Underground
mining is more complex with the mining method a@alpto the rock conditions and
the shape, dimensions, strength and stability efdre body. A major difference
between surface and underground mining is the reopgnt for ventilation in
underground mines. After the production stage, noinsure needs to be performed
involving demolishing and removing structures, olep, etc.

It is generally believed that tomorrow's minerakabveries will likely be at
greater depths than those ore bodies known todaging these deeper deposits
requires more sophisticated technology than tmidi prospecting methods.
However, new available and more effective technplbgs made it possible to
extract more metal out of lower grade material ahdower costs. This has been
shown to be of importance in times of high metatgs and metal booms. The
development of technology has also affected theldpment of mining legislation.
For instance, the sizes of claims or exploratiormits today are bigger that they
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were historically. More types of minerals can behtecally identified today which
fact can also be detected in mineral legislation.

1.6 The Structure of the Study

This thesis is divided into nine chapters. Cha@ee and this section provide the
background to the study, objectives, limitationsl amethodology of the study. This
chapter also deals with some generalities concgriéthnical and economical
aspects of minerals and mineral development. Thengk chapter provides a
theoretical background as to the legal systemseasddd for regulating mineral
rights. The principles and procedures for acquidngl holding mineral rights are
dealt with as well as the exercise of these rigfiten the opposing interests as to
land use and the legally-interested parties. Chapteee gives an insight into
problems associated with comparative law studieb sis this present one. Chapters
Four to Seven constitute more detailed descriptadrtie legal systems for mineral
exploration and exploitation as used in the coastdr states of comparison. Chapter
Four deals with Sweden and Chapter Five Finlandap@r Six describes Ontario
and Chapter Seven Western Australia. A comparisodane in Chapter Eight,
presenting the similarities and differences betw#es countries and states of
comparison. The final Chapter Nine includes reiftet on the study as a whole,
including trends as detected and interesting soistas identified.

The reference list at the end of this thesis ha libvided into two different
categories: “books, articles and papers” and “gowvental publications, other
documents and websites”. The references belongiriget latter category have been
sorted under each country or state of comparisomhich they belong in order to
facilitate for reader. It also means, however, tvaen searching for a specific
reference from the footnotes, it may be necessalyak below several headings.
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2. Framework for Analysing Rights Related to
Mineral Exploration and Exploitation

2.1 Introduction

This chapter examines basic legal systems regglatineral rights and methods of
granting such rights. The focus is on mineral llegisn as one of the major tools for
mineral development, defining the framework witkhich exploration and mining
occur®* However, land use and environmental legislatiolkddl to such specific
mineral legislation are also important componeffiagny legal system with respect to
mineral development as these also affect if and homeral rights can be utilized.
Mining as a land use is therefore dealt with inr@wtion with land use restrictions
and environmental regulations. The laws governing mineral sector seek to
achieve a balance between competing interestsndtance, between the miner and
the property owner. The last part of this chapsdes up the interested parties as
legally defined in mining and other related ledisla. This introductory part is to
give an insight into the different systems for daging mineral rights, in addition to
the important legal instruments and methods foir theanting as found in mining
legislation and state mining agreements.

2.1.1 Ownership of Mineral Resources and Regulatorgpproaches

The right to mineral assets is governed by spetdfiislation in many countries.
Depending on ownership or the right of disposal andtrol, three fundamental
systems of regulatory approaches can be distingdisim which the legislation for
mineral rights is based; namely the land ownerslygiem, the concession system
and the claim systefi.In the land ownership system, the right to use exmloit
minerals runs with the ownership of land. In the tether systems, the State either
grants or confers rights to mineral resources, h@ tight is “taken” through
occupation by the discoverer. These three systeensreefly discussed below.

The basic principle in a land ownership systemh& fany minerals belong to
the owner of the land where the deposits are fodinis system is derived from
Roman law, and is also referred to as an accessjstem. The minerals are
accessories to the land, and therefore from thenbeg are owned by the
landowner. Prior to the French Revolution, Fraraied the accession system to
such an extent that the system is sometimes disoead to as the “French” systét.
A land ownership system characterized the minivg l@ar example, of medieval

24 The term "legislation” as used here encompasdss statutes , laws and codes.
25 Government Inquiry 1969:10, p. 41. Liedholm Johm&2001), p. 280.
26 Campbell in Mc Dade, p. [J1-05].
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Sweden. The land ownership system has also traditjobeen used in the Anglo-
American common law countries due to the princtpl the owner of the surface is
likewise the owner of the subsurface and all thabntains with certain exceptions.
In England, for example, gold and silver belongedhe Crown as part of its royal
prerogative. The modern approach is that the righta number of minerals are
owned or vested in either the Crown or State byrmom law or statute, or by
mineral severance. Mineral severance means thatlatieé interests have been
separated, or severed, by deed (contract) leadisggarate ownership and rights to
surface and underlying miner&lsMineral rights in South Africa up until 2002 were
based on land ownership and could be privately dwriéhis meant that the
acquisition of these rights could occur betweenividdals without State
intervention. Today, the new mineral developmegislation provides that mineral
resources are the common heritage of all the penfpfouth Africa?® The United
States has retained the system of land ownershjpieate lands.

It is important to stress that land ownership systén many countries today
also apply to certain non-metallic minerals, ofte&sic construction materials such
as stone, sand and gravel. In Sweden, for examtesrals not encompassed by the
Minerals Act constitute what are termed “landowmaimerals”, for example,
limestone, feldspar, sand and gravel. In Irelamn“scheduled” minerals such as
stone, sand and gravel are not covered by any f&peunineral development
legislation and belong to the landowner. In Portutiee rights to “mineral masses”
fall to the landownef’ In Finland, “non-claimable” minerals belong to the
landowner. In Germany, the Federal Mining Act digtiishes “land-owned mineral
resources” from a list of “free mineral¥”.

Some form of private agreement is usually invokedobtain mineral rights
owned by a landowner, unless the land is boughigtt It should be mentioned
that a system of land ownership of certain minesalsinerals on certain lands does
not mean that the resources can be developed witApy interference from
authorities, as can arise due to land use andamaintal legislation. For instance,
in order to extract sand and gravel in Sweden aimtard, permits are needed
according to the Environmental Code (Sweden) arel lthnd Extraction Act
(Finland).

Under a concession system, the right to searchrfdrprocess mineral deposits
is conferred after an assessment by a nationabatythThis system originated on
the premise, proclaimed during the French Revahjtibat all mines should be at the
disposal of the nation, in the sense that they lshoat be operated without the
consent of the natiofl. The concession system is built on the assumptian the
State or nation holds rights and can dispose oweenal resources. The system gives
the State power as exercised in a discretionargsasgent as to whether mineral
rights should be granted and to whom. For instapoeference can be given to a

2 Morgan (2005), p. 1083.

28 Dale (2005), pp. 823, 827.

29 The Royal Institution of Chartered Surveyors (1996 11.

30 Pielow (2005), p. 1037.

31 Government Inquiry 1969:10, p. 41. Liedholm Jotm&001), p. 280.
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person (or several) deemed most suitable accorttinthe State/authority. The
discoverer might be compensated if not selecte@. dégree of impartiality in the
assessments may vary due to any discretionary atsrméthin the system. France,
Belgium and Portugal are “classical’” examples ofirtdes where the concession
system has influenced the legislation dealing witineral rights” In many
countries, certain types of deposits, such as cdadnd gas, are regulated through a
concession or similar system.

The third alternative, the claim system, means #way party discovering
mineral deposits can, subject to certain formaljtiacquire the sole right of
exploitation. This system originated in Germanygewehit appeared in the Saxon and
Bohemian “Mining Order” during the late #%nd early 18 centuries® Two ways
of perceiving “original” ownership can be discernedconnection to this system,
namely the Regalian and Res-nullius theories. Atiogrto the Regalian theory,
prevalent during medieval times and from which #ystem originates, the State
grants mineral rights to the claimafitAccording to the Res-nullius theory, the
minerals belong to no one until they have beendowhich can be categorized as a
kind of right of occupatiof® The claim system is argued to stimulate prospgctin
and the exploration for new mineral deposits. Tlént system is associated with
little or no discretionary consideration. Mineraghts are granted to whoever has
discovered the minerals first (first-come, firstval). The fundamental principle of
the claim system is that the right of precedencgiven to the discoverer of the
deposit. The free entry system, a common heritagehe United States, Canada,
New Zealand and Australia, has strong elementieotlaim system. The free entry
system comprises the right to enter and explordipuénds and acquire title to
minerals by staking a claim. It also comprisesrtgkt of the miner to obtain a lease
or grant in order to extract minerdfs.

The differences between the concession and clagte®sg in practice should
not be over exaggerated. The concession systereasalleged to achieve a better
control from the societal point of view than theainis system. However,
discretionary elements can be increased in a ckjstem and decreased in a
concession systeFﬁ.The systems can also be mixed, as in Sweden, wthere
Minerals Act is based on the concession systemwlitlit strong claim elements.
Historical traditions, economic policy, and legahsiderations may influence what
system or mixture of systems governs a country’serail legislation. Also of
importa3r;ce are the types and nature of the depfositel and their occurrence in the
ground?:

32 Government Inquiry 1969:10, pp. 41, 61.

33 Government Inquiry 1969:10, p. 41. Liedholm Jolmg001), p. 280.

34 1n Sweden, primarily during the $&nd 17 centuries, the Crown asserted Regalian rights
in mines. However, these rights were abolished 7@31with a new mining ordinance.
Digman (1953), p. 26.

35 Government Inquiry 1969:10, p. 41.

36 Barton (2005b), p. 644.

37 Government Inquiry 1969:10, pp. 41-42, Legislafit 1988/89:92, p. 40.

38 Government Inquiry 1969:10, p. 60.
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Strictly linking the systems of landownership, olaand concession with the
more theoretical question of mineral ownership &en confusing since such a
connection might not always be clear. If the Statthe owner of the minerals, the
State, in addition to mining itself, can lease th& mining rights or choose a system
of concessions or claims for distribution. If thendowner is the owner of the
minerals, his or her disposal can also be circuitmsdrand replaced by a claim or
concession systefl.For instance, landowner minerals can be made alsanor
vice versd? According to Campbell, in the civil law, unlikeettcommon law, it is
impossible to state the systems of mineral ownprsha single definition since the
systems in the various jurisdictions have beenrdiset rather than parallél. To
complicate the issue, it should in this contexinentioned that State-ownership of
minerals is not always clearly defined. In additit;m the Regalian theory as
mentioned earlier about State ownership in somi leiw countries, the State can
have an absolute ownership over minerals in thealubThis system is sometimes
designated the Dominal theory of the State’s ri{§Mineral resources might be the
common heritage of the people in a nation or oklavant body, i.e. the State,
Crown or Government. Sometimes legal provisionshilige silent as to the issue of
ownership. Even so, the power of the State to ogréiddminister and decide as to
disposals of mineral resources is nonetheless nimedy Due to the principle of
permanent sovereignty over natural resources, eState has the right to freely
dispose over its natural resources and wealth mitie limits of its jurisdictiori®

In conclusion, the ownership of rights to extragttain minerals may vary from
country to country. A distinction is generally madeetween those minerals
considered to be of national/strategic importaiacel therefore the rights are owned
or disposed by the State or nation, and other raisevhere the rights are owned by
the landowner. A legal distinction can also be mbelsveen land and subsoil rights,
with the State usually owning or controlling minlsrén the subsoil. As mentioned
earlier, there are no formal procedures for obtagjrthe rights to minerals owned by
a landowner and therefore this is usually done utpnoa private agreement. In
contrast, there are formal procedures laid dowmamy mining countries in relation
to state-owned or state-controlled mineral rightajnly through mineral legislation
but also in some countries through mining agrees@rd sum up, the importance of
the view of original ownership lies in the legahsequences as it may determine the
method of access to mineral rigfts.

3% Government Inquiry 1924:16, pp. 53, 55-57.

4% The amount of claimable or concession minerals difiered in the Swedish mining
legislation. During the 1®century, the right of claim became more circunixemii entailing
that more minerals accrued to the landowner. Ttlenieal developments with possibilities to
identify more elements also led to a more narrofinden in the legislation. Liedholm
Johnson (2001), p. 282.

41 Campbell in Mc Dade p. [J1-04].

42 Campbell in Mc Dade pp. [J1-04], [J1-07], [J1-08].

43 The principle was introduced in United Nationshetes in order to underscore the claim of
colonial peoples and developing countries to enfuy benefits of resource exploitation,
Schrijver (1997) pp. 1, 260.

44 Bastida (2004), p. 39.
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2.1.2 Legal Instruments and Methods for Granting Mneral Rights

When minerals are state-owned or similarly condalithere seems to be three main
means of granting mineral rights adopted by govemts) the first is based on
mining legislation, the second is the use of Minkgyeements, and the third is a
mixe(Ei15 or hybrid system where both of these appithee simultaneously or by
turns:

Mining legislation (in a broader sense) and italdgamework historically have
been implemented through four approaches: By anrastnative regime (a mining
law administered by an administrative agency), djudicative approach (where a
judicial officer grants or extinguishes mineralet#), state contractual approaches
(mainly used for very large deposits), and privaiatractual approaches (where the
mineral endowment is privately ownef).

Mining legislation is one of the major tools formaral development, defining
the basic framework within which exploration andnimg occur. The key issues
dealt with or defined include how rights are obéginthe nature of the rights that can
be obtained, the obligations that are imposed, ti@wrights can be forfeited, etc.
Using mining legislation together with other retht@ws is the favoured approach
mainly in developed countries, for instance in theted States, Canada, Australia,
Germany and Frané&.A major function of any mining legislation is tetiaulate
what the government's policies towards this secfoindustry aré? According to
Otto and Cordes, most national mining laws histdlychave had four primary
purposes: 1) to authorize lawful entry upon theadlamd grant specific rights to a
party for the purpose of exploration and miningi®)evy special taxes and impose
obligations on parties authorized to undertake nainectivity, 3) to provide for the
safe conduct of mineral activities and 4) to empospecified government agencies
or officers to implement and enforce the ¥avalde maintains that:

The traditional and classical function of any miicode was to establish clear
conditions under which mining rights (titles) coddd acquired, transferred and
terminated, to define in legal terms what the sgbf the holder of a mining

right were in respect of the mineral at issue, Itm& required for use and the
administration and to determine the obligations ariger would be subject to

other miners, government, land-users and landowhers

45 Walde and Warden Fernandez (2000), p.11 and Oméiilge, CEPMLP Internet Journal
Volume 3-13 p. 3.

46 Otto and Cordes (2002), p. [2-186].

47 Omalu,Wélde, CEMPLP Internet Journal Volume 3-13.p

48\Walde and Warden-Fernandez (2000), p. 11.

4 \Walde (1988), p. 176.

%0 Otto and Cordes (2002), p. [3-8].

1 Walde (1988), p. 177.
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Issues of land-use and environment today mightdggilated within mining
legislation or by separate statutes or both. Safetiyhealth issues have increasingly
been regulated by separate statttes.

Mining legislation in a broad sense can comprigeléigal framework connected
to mineral development, covering not only the granof mineral rights but also
land-use planning, safety regulations, fiscal terets. However, mining legislation
is also commonly associated with the more narrofiniien connected to the
granting of mineral right In this context, it is interesting to mention thae
former 1991 Minerals Act in South Africa had no prietary function (titles) since
mineral rights were private law matters betweenviddals. The main objective of
the Act was to “regulate the prospecting for antineal exploitation processing and
utilisation of minerals and the orderly utilisatiand rehabilitation of surface of the
land”>* In order to exercise rights of possession, it wasessary to require
prospecting permits and other approvals from treteStin other words, the State
wished to exercise a regulatory function in respgecvhat otherwise was a private
law situation™ Using former and current South African mining Haiion as
examples, Dale classified and sub-classified mimdgislation on different degrees
and extents of regulatory power and State intemfse® He identifies private
systems on two levels; namely completely privatgesys with no State intervention,
and private systems with a licensing requiremeset fither identifies state systems
of two kinds, namely automatic non-discretionargteyns and discretionary systems
relying on administrative decision-making.

In summary, mining legislation in its commonly umsteod definition plays a
central but not exclusive role in mineral sectgulation. When analysing a national
regulatory regime, it therefore is important to ersland how the system works as a
whole®” However, it should be mentioned that a countryisimg legislation can be
more or less comprehensive and deal with many shimgddition to how rights are
obtained. It has been argued that from an invesfmint of view, mining legislation
should contain as many as possible of the pertiremilations — tax, environment,
health and safety, import and export regulatiots, & reason for this is to avoid a
wider scope of administrative discretion where saveninistries perhaps have
jurisdiction>®

Mining or Mineral Agreements document the bargadgatiated between the
government as resource-owner, and the project deeelin relation to the
development of the mineral deposit, setting outdétils of the parties’ rights and
obligations across a wide range of mattéfsiccording to Fitzgerald, at the heart of
each mining agreement is a promise by the Stafewitory government to grant the
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developer exclusive rights to exploit the resountereturn for the developer’s
undertakings to finance develop and operate thieet® Fitzgerald claims that a
common feature of mining agreements is that theyaby the exercise of ministerial
discretion in the granting of exploitation titlekereby removing uncertainty about
whether the State will grant the mining title ragdi for the development to
proceed’ Mining Agreements have been used for granting argtibn and
exploitation rights for four main reasons: to comgete for the lack of a
comprehensive and updated mining legislation, til¢éaissues not provided for in
the mining legislation, to provide for large prdigethat have the potential of making
a substantial impact on the overall economy, andetissure foreign investdts.
Indonesia is often mentioned as a good example lefrevthe mineral rights are
mainly (but not exclusively) provided through a @ant of Work®® The Indonesian
contract of work authorises the investor to procdedugh the various stages of
mineral development to sales. In Western Austratiming agreements are used to
facilitate investments in large-scale mining prégec

A hybrid system combines both contractual and lathe tools, meaning that
mining legislation and mining agreements are usedlsaneously. This method is
used in Chile, for example, where a mining leasgd] title) is granted under the
Mining Code while the investment itself must behauized through an investment
contract. The contract thereby serves to providerhestor with state guarantees for
the investment! In Western Australia and Papua New Guinea, snmall raedium-
size projects are dealt with through the adminiisteasystem under the general
mining code, while important large-scale projecte aegotiated through mining
agreements. However, in Western Australia, explomaand exploitation rights are
usually conferred under the mining legislation, bgse rights or titles can be
modified in an agreement in order to suit the aitstances of a particular projéct.

In conclusion, mineral rights are often derivedhira grant by a legal authority
(due to state ownership or control), which may ioage either in mining legislation,
a mining agreement or both. The method or methoztsuatry chooses may depend
to some degree on the host country’s historicakdpanuind, its level of development,
its legal tradition and the state of its mininguisty *°

A focus in this thesis is on mineral rights regethtby mining or mineral
legislation. Mining agreements therefore will net$pecifically dealt with other than
cursorily in Chapter 7, Country Survey - Westerrsthalia. Neither Sweden, Finland
nor Ontario use State Mining Agreements. Howevsra alarification it should be
mentioned that the term mining agreement can alsanman agreement between
partners in a mining project with joint venture aargements and with land users,
landowners, local communities and local governrfiei. the following, historical
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aspects of mining legislation will be dealt withasll as the basic frameworks and
connections between mineral rights and land owriggrsh

2.2 Mining or Mineral Legislation

In this main section regarding mining legislatiadhe development of mineral
legislation is dealt with as well as the allocatemd designation of mineral rights.
An overview is given concerning the basic framewarid principles of mining
legislation. Finally, some reflections are madeuwtibe connection between mineral
rights and land ownership.

2.2.1 The Evolution of Mineral Legislation — The Ineraction of Several
Groups

The importance of mineral legislation to mineralemgtions has long been
acknowledged. According to Walde, there has beereral legislation since there
have been structures of public government, econantérest in minerals and the
technical ability to extract thefi.An early glimpse of a serious right on the subject
of mines can be found among some of the GreeksStaespite the systematic law
of property evolved by the Romans, the Roman caodegain but little reference to
mines. This in itself is seen as indirect evident¢he concept that they were the
property of the Stat€. In the mining laws of a copper and silver minirigtrict in
southern Portugal dating from th&”Zentury AD, the Roman Empire established
regulations by which individuals could obtain migimights to work the ground
through a combination of possession and paymethiettocal administrator

Much later in mediaeval Europe, mining communitiasl grown up and certain
privileges were given to them according to sevesl-known charters (for instance,
by the Bishop of Trent in 1185), later elaboratatb ipractical codes of mining
laws? The tradition of free mining (also called freerghthas its roots in medieval
Europe and especially GermafiyThe law varied in England, with special mining
communities such as in Cornwall and Devon. Thesg aecient districts manifested
the free mining concept. This emphasised the lggidf the communities of miners,
their freedom from local courts and their rightégulate their own affairs. A similar
concept of free mining appeared in the mining laat ttmerged in the great gold
rushes that swept through the Western world insteond half of the 9century.
Free mining meant that a miner had a distinctigatrio enter land and mine. This
right was independent of the rights of the ownethef surface of the larfd.The
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California gold rush was remarkable for the complitck of any governmental
authority or mining law until well after the goldsh had peaked. The legal vacuum
was left to the miners themselves to fill by sefgulation’ Certainly miners from
Europe brought with them the traditions of theimetands; however the codes bore
a marked resemblance to the ancient Spanish caxtebin Mexicd® When gold
was discovered, California was under the contrahefU.S. Army. The territory was
still technically a part of Mexico. A general miginaw was adopted in the United
States in 1872, which remarkedly enough, accorttirigarton, is still in forcé’

The history of mining law, according to Barton,‘iistriguing but it should not
be studied for that reason alone — it holds graatificance for present land and
policy”.”® According to Hoover and Hoover, there is no brawéhthe law of
property in which the development is more interggstirom a social point of view
than that relating to minerals: “Four principal imlants can be identified; the
overlord, as represented by the King, Prince, Bisloo what not; the Community or
the State, as distinguished from the Ruler; thedbamer; and the Mine Operator; to
which class belongs the Discoverét"According to Hunt, the history of mining
legislation reflects the interaction between therests of the landowner, the owner
of the minerals, the miner and the State, and éfetive importance from time to
time of the mining industry compared to the inteses the other three groufsThe
laws that apply to the mineral sector seek to aehe balance between competing
interest$* Many of the key issues arising in the preparatidnafting and
interpretation of mineral legislation concern tlsalution of conflicts between the
miner, owner of the mineral resource, owner ofltrel on which the minerals are
located and the Stafé.The interests and priorities of these differemksholders
evolve over time, and the path that any one couakgs in its regulatory evaluation
is unique® More recent stakeholders, such as local non-govental organizations
and global NGOs, have also entered the aténa.

Historically, mining law reform has alternated beém strengthening sovereign
rights of ownership and control on the one hand, faistering private initiative to
transform the mineral content of the earth into lthean the othef® Different or
diverse economic ideas during history have affedfeel evolution of mineral
legislation and its underlying policies. More rettgncultural and social concerns
have begun to impact decisidfisTo take Sweden as an example during th& 19
century, liberalism with its emphasis on the rdienarkets caused the State to adopt
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a more passive attitude in deference to the landowegarding the will to own and
economically profit from the minerals concernedrlfin the 23" century, Sweden
took a socialist approach with discussions conogrtiie nationalisation of natural
resources, which had a significant impact on mitéggslation. For instance, certain
national mining districts were consequently fornregarts of northern Swedéh.

Mining law reforms of the post-World War Il era bhlly focused on greater
State ownership and control. It was argued thatyegeuntry should have its own
iron and steel industries. The growing competitibetween mining countries,
especially after the 1970s, had an impact on gowental mineral policy and laws.
During the 1990s, with the transition to a globahrket economy, mineral law
reforms were concerned with encouraging the grogftiprospecting and private
investments. According to Williams, the elementsaagjood mining legislation and
regulatory regime for the promotion and regulatioh private sector minerals
exploration and mining are now well defin&d.

If the pendulum has swung in favour of investorsnainers during recent
decades as stated, according to several schol&asndgw swinging, or starting to
swing, in favour of local interests and new stakééis. An important driving force
for future or upcoming mineral law is the overalliding principle of sustainable
development (ecological, social and economic). Buehe growing demands for
mineral products in Asia, the mining law reformdlsiccording to Williams in the
near future also reflect this reality. Some cowstivill strengthen their positions on
the market while others will be wary of becomingedy dependent on those
markets?

2.2.2 Allocation and Designation of Mineral Rights

There are different systems or ways of dispensiggts to publicly owned or
controlled minerals to individuals or companiesegivthe framework of mining
legislation. Ground staking of mining claims is pméth a subsequent recording of
the claim. Alternatively, a license-based system ba used which follows an
administrative procedure where the department aister issues a license or by map
designatior?® Ground staking from a historical point of view msed on the
principle of a possessory right compared with antgm right’”” A license-based
system can use a simple license with general dondifor all mining operations as
opposed to contract-based systems (like miningesgeats) where more complex
and all-inclusive contracts, normally on a case#ise basis, are us&d.

There are many ways of designating an area comgemineral exploration and
exploitation applications. Governments can fad#itaapplications by providing
different reference frames. Of importance for deatmpn is whether certain rules
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apply in mining legislation concerning the size ahdpe of areas possible to claim.
Some examples of designation systems according tto &hd Cordes are old-
fashioned staking systems (using stakes or pegdetttify the area in the field),
map-based block application systems, geographicatdinate block application
systems, geographical coordinate based applicatimtems or a simple block
systent? In addition to the explicit use of coordinates)diudes and latitudes and
variations of grid systems, and “simple” orientat&ystems (astronomic north-south,
etc.), different demands in mining legislation egulations might be placed on the
scale and type of map. If not, certain map databaae be retrieved directly from
the authorities involved.

A main issue is to define who will have the rightetxplore and exploit mineral
resources owned or controlled by the State or natfo fundamental concept of
mining legislation is to give priority based on th&te of filing of a valid application.
This is known as the first-come, first-served, arstfcome, first-considered,
approach. This approach is rooted in the free rairteadition®* Mineral rights are
granted to whoever has discovered minerals firsiragnderlying concept in a claim
system. In a pure first-come, first-served systi@,exploration rights are granted to
the first applicant who fulfils the mandated statytrequirements. According to a
first-come, first considered system, the first éggilon received has absolute priority
over all later applications, provided that the &t meets certain subjective
criteria such as technical and economic qualificeti Discretionary approval is
more evident if an approach of the best-qualifipdligant is used. Also, it might be
that mining legislation does not mention the issdepriority at all, giving the
granting authority complete discretidh.

Other systems of allocating mineral rights cantyeugh a bidding or auction
system. With a bidding system, the allocation ofienal rights is done on the basis
of proposed operations or work programs (proposgivides on ground). It has
been argued from the experiences in Australia tating systems might force
companies to bring forward programs or to spendemmm them than they can
justify.®® With an auction method, a form of cash biddingsed. It might, however,
be difficult to assign a value to mineral assetsaofuncertain valu&. However,
more or less explored properties might be auctidioedurther development. For
instance, properties that have been successfutlped by state-owned companies
that have added value through their exploratiogmmmmes can be auctioned off to
the private sectof This system applies partly in Finland.

Even if mineral acts do not prevent states fromlyapg for mineral rights, the
role of the state has very much changed from owperator to lessor-regulator.
According to Naito, Remy, et al., national govermtsenow focus their mining
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sector policies not on how they can acquire corafahineral deposits but rather on
how they can attract investments.

2.2.3 Basic Frameworks and Principles

Besides being the main instrument for expressioguatry’s mining policy as earlier
mentioned, several functions or objectives can faged in mining or mineral
legislation. One of the main reasons for having erah legislation that is often
expressed is to encourage and facilitate exploraticd mining for certain minerals
of value for the society. Given the perspectivehef balance of competing interests
and concepts of sustainability, a long list of fiert different objectives in mineral
legislation has been identified by Hunt given tfigation in Australia. Some of the
objectives Hunt mentions, including the one aboas, often expressed are as

follows™®:

* To avoid or resolve land use conflict and to pdevjust compensation to the
owners or occupiers of land for any loss occasidneexploration of mining;

* To protect the environment from the adverse inpaxt exploration, mining and
mineral processing;

* To provide a benefit for local communities andpt@serve the life style;

* To ensure an appropriate financial return to treteStor the use of the mineral
resources owned by the State;

* To provide positive incentive for private sectowestment for exploration and
mining;

* To encourage certainty so that all parties kndlve ‘rules of the game in advance”;
* To confer a secure title on explorers and mingvided they comply with those
rules; and

* To enhance knowledge of the mineral resources $fate.

As can easily be seen, these objectives can bleefucategorized into interests in
favour of the State or public, the investor or minde landowner and the local
community, etc. Naito, Remy and Williams have egpesl that the modern legal
framework for exploration and mining typically addses the topics of government
authority, conditions of access to mineral-holdingsd, exploration and mining

rights and obligations, protection of the environtnend fiscal term&*

Most countries or jurisdictions structure their mnlegislation to distinguish
between exploration and extractitfh.Mining legislation often adopts two main
categories of mineral rights connected to the m®ad mineral development. The
different rights conferred are often dealt withaichronological order following the
development phase of a mine, starting with minoweaker rights and ending up
with stronger rights connected to production. Irimeocountries, there is an
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exploration concession and a mining concession.otlmers, there can be an
exploration permit leading to a mining concessiinOther countries have
exploration licenses and mining licenses. Other emmtature used is claims and
leases. It is also possible to have a single leeyystem, sometimes referred to as a
unified concession, where the holder has the righexplore and extract. Some
countries in Latin America have adopted such aesySt!

In general, the stronger the nature of the minggat, the more valuable it is to
the investor. This applies to exploration rightsveall as production right®® Of
initial importance is whether the mineral rightg @xclusive or not in the sense that
the holder can exclude others. Non-exclusive righight be available as well early
in the process of recognizing areas for prospecimt exploration activities. These
non-exclusive rights are often given with little less formalia at low costs for the
investor and only minor activities might be persitt In Ontario and Western
Australia, non-exclusive rights are given to a parg/anting to enter and search for
minerals on Crown land. However, without the righie person may not enter the
land in question. Some countries such as BotswadaTanzania have systems of
certain reconnaissance licences that permit adoeasprospective area but do not
provide any clearly defined rights to proceed ttaded exploratiort®

Security of tenure, according to Naito, Otto, et, @& arguably the most
important issue to be addressed by mining legsidf’ According to Dale, security
of tenure has been defined as referring to thethengtime for which a company
will have a particular mining righf® Security of tenure as applied to the mining
industry also relates to the stability of rightamped to implement different phases of
the mining sequence. According to a study condubte®tto, many medium and
large-scale mining projects take upwards of terrs/ea the average to explore and
develop, and mining legislation must take this istmsideratiod®® In trying to
balance the practical time requirements of comparégainst the need by
governments to prevent delay, policy makers aredagith a number of problems
affecting the time duration issue. Otto has desdrilthis issue as the regulatory
dilemma®® The regulatory challenge for policy makers in gdictions imposing
time limits, according to Otto, is how to set thdisgits to take into account factors
such as the scale of the project, the type of tafdeposit) and geological
variability.!**

With regards to exploration activities, a limited specified duration for the
mineral right is often imposed. Older mining legi&n, according to Otto and
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Cordes, often provided a relatively short explanattime period, typically 2 to 4
years, with the possibility of an extensidASome mining legislation has no explicit
time limits, or it might be up to the granting antity to decide on duration. More
recent mining legislation often provides a longalian for exploration but obliges
the holder to carry out prescribed work or otheligattions’*® The possibilities of
renewals or extensions of an exploration right migh automatic in terms of fixed
periods, as in some countries in Latin Americag I&hile, or can be discretionary
subject to statutory constraints. An exploratigghtimight be extended, for instance,
if exceptional circumstances are fulfilléd. Some mining legislation also contains
regulations where renewal is only possible witlpees to a certain percentage of the
original area applied for.

Security of tenure has usually been associated thighlinkage between the
exploration and exploitation stages.This link, according to Naito, Remy and
Williams, is the most important issue for investorsexploration. Given the risk of
uncertainty connected to exploration activitiesd ahe general scarcity of risk
capital for mineral exploration, mining companiesa@rding to these authors cannot
afford to invest in countries where the legal framek does not assure them that
they will have the right to mine a commercially wable mineral deposit that they
identify through their exploration work® The most attractive regimes for the
investor, according to Warden-Fernandez and Waide, those that allow an
automatic right to exploit the mine. Other solusare to stipulate a right of priority
for the holder of the exploration right to continuéth the development stad¥.
However, even if the right to convert an explonati@ht into a mining right may be
regulated in mining legislation, other statuteshsas land-use and environmental
legislation may also contain provisions that may taccircumvent or conflict with
the apparent right granted in the mining legiskati§

A right held for mining activities, such as a miginoncession or mining lease,
is typically granted up to a maximum time periocaosund 20-25 years®

Of initial importance for a prospector is whethelinimy legislation has
restrictions concerning the extent of the arean@ai. Many countries place an upper
limit or maximum area for which exploration areas de granted. Limits may also
be put on the number of exploration licenses omiisrone person or company can
hold. Governments are sometimes concerned thagiestompany may gain control
over too large an aré&’ According to Otto and Cordes, the open accessnclai
staking system represents an entirely different@agh'** However, before a claim
has been staked and if required, registered, ntugxe rights exist to carry out
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exploration activities. Claim staking regimes plaegnands on how claims are to be
staked in order to be valid, and this also reganéssize. With respect to mining
activities, and the area needed for a mining caiceor lease, most modern mining
legislation allows the applicant to apply for arasuitable for the deposft

A mineral title in itself may not confer many right* A distinction can be
made between the title as such and the right ty cart certain work activities. The
rights conferred may be explicitly described in thening legislation, or its
regulations, or indirectly set out in definition§ exploration and mining®* The
rights, and also in this respect, the obligatiorsn also be put in ancillary or
authorization documents such as a lease docunmesanhe countries, mining rights
can be restricted to certain minerals as definetthéngranting instrument, while in
others, all minerals can be mined in the area gdalﬁ? In this context, the issue of
exclusive exploration and mining rights is alsdrdérest. Is it possible, for instance,
according to the legislation that one company s right to mine copper and
another gravel and sand in the same area? Ovantapigihts concerning the same
area sometimes are the case when different typkiseates regarding size, area and
mineral have been granted, as can be done, faniost in Western Australia. Of
importance is whether the granted rights can beceseal at the same time (co-exist).
Essential for the mining stage is whether confemigtits include rights to build
roads and other infrastructures such as pipelinethe granted area or on adjacent
lands. If not, ancilliary rights are needed throeghtain titles, easements or permits.
The key question of what rights can be obtainedufih specific mineral or mining
legislation may need to be assessed and can regthimough investigation.

Requirements and obligations are imposed on tleehitlder in order to keep
and maintain mineral rights. It is generally of on@ance for governments to make
sure that the regulations encourage holders of nalingghts to actively explore or
develop the land or return the rights so that tmeyaccessible to others. This can be
accomplished by “use it or lose it” provisions, g&ample, by setting time periods
for exploration work as mentioned earlier or by ihgv significant work
requirements? Obligations can be imposed both in the miningsiegion and in the
authorization instrumert’ The obligations can be of different kinds, fortarse,
fee payments or reporting requirements. Histongathe “classical” condition for
holding mineral rights was to work the mine and gneund. This is known as the
labour or work principle. In Sweden, for exampleistcondition prevailed from
medieval times until the 19century, when paying a yearly fee was instead made
optional. Gradually work conditions have been repthby expenditure conditions
or minimum investment requirements in many coustri®ther systems used, for
example, are annual fees that increase over tiglated to surface area or per
hectare. The fee can also be related to types ménals. Other demands that can be
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put on the title holder are reporting requiremenscerning activities as carried out
and information about achieved results. Howevee, tuissues of confidentiality, it

might be that a result needs not be revealed thwiltitle holder has perfected his
rights. A work plan might be needed in order to ownce exploration activities. In

order to respect the interests of landowners, arggadeposit may also be imposed
both in the exploration and in the mining phasesiewit comes to mining and

development, many obligations and conditions mighimposed, not in the least due
to conflicting land use interests and environmemtamands. However, many of
these obligations might be more connected to hawritdhts should be carried out
and not as to how the rights can be kept and niaedaln this context, it is also

however important to mention that there are coestthat require an approved
environmental plan as a prerequisite to obtainimg mining right or the title as

such?® For the title holder, it is vital to know the ceumiences if certain obligations
are not fulfilled.

An interesting question is whether the mining ligien has requirements as to
when extraction must start. Some mining laws previgrtain retention licences
specifically to cover the period between explomatend mining. Through these
licences, exclusive rights to the deposit can béntaimed even if the work to
develop the mine is delayed. According to Otto,rteest difficult policy question for
governments perhaps is in the event mining ancetlyeproduction stops during a
price downturn, should mining rights be terminatét’Phe key question as to what
obligations to impose may require more than onéyrepanswer. It should also be
mentioned that many nations impose royalty taxest #ire unique to natural
resources. The royalty is a payment to the ownénefmineral resource in return for
the removal of the minerals from the lafi8According to Fitzgerald, ownership of
the resource does not pass automatically with taetipg of the exploitation rights,
given the situation in Australia, but is deferrediluthe payment of royalties on the
extracted mineral&! According to Otto, Andrews, Cawood et al., thealdgasis for
a royalty paid to the state in some civil law nasids for a continued right to mine
with no actual or implied mineral ownership by tiate!*

Mining legislation also contains, in addition tayuéations on how to acquire
mineral rights from the State, provisions about tfasferof such rights to third
parties. It is generally desirable that mining tighe freely transferable so that they
can find their way into the hands of the party vadam best maximize their vald&.
The value of a mineral property may be reduced &tamsferability is restricted.
Many junior exploration companies do not intendrtme, with their goal being to
discover a deposit and then transfer their intdresitat deposit for cash payment to
a company that specializes in minifi§ Transferability is a key driving force for
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high risk exploration worldwid&*® Many mining laws allow a transfer of rights only
after government review and approval.

2.2.4 Mineral Rights and Land Ownership

Mineral rights have many connections to land owmergs partly discussed in the
introduction to this chapter. For instance, in VéastAustralia, the original mining
legislation historically was simply part of realoperty law. Freeholders (with full
private ownership) owned any minerals in their Badbject to the rule that gold and
silver were the Crown’$*® In the early gold-rush in California, with selfgidation
on public lands, the gold went with the land a micentrolled or by exclusive land
allotments'*” Walde claims that “the role of mining law was mameportant in
countries following the dominial/regalian systenhene the ownership of land does
not cover subsurface minerals (except, as oftemrgumaaterials) and where title in
such minerals is vested in the state”. AccordingMalde, mining legislation here
describes the conditions under which the state thitbugh its discretion or by law,
grant mining rights to private applicants. Waldetiwes:

In Common Law countries at least traditionally laognership included
subsurface minerals and the mining lease is therefot an administrative act
but an agreement between landowner and miner. Hawgiven the increasing
importance of public concerns in mining and theydatracts of land held in
public ownership in Common Law countries miningiségion has become a
major source for regulating mining leases over puldnds, in addition to
imposing obligations of public concern on miningeogtions.138

In many Common Law jurisdictions, minerals have edmbe excluded from Crown
grants (granted land to private) and thereforeimethby the Crown. To allow the
severance of the surface estate from the minetateesneans that many surface
owners do not own the minerals underneath their lawd. This severance can lead
to many problems, as the surface owner’'s use isnoiitconsistent with either
mineral exploration or production activiti€S.However, depending on the activities
and effects on current land use, different rigbttahd can co-exist. With regards to
extinguishing certain rights, the High Court of fratia has made the following
statement: “Two rights are inconsistent or theyrase If they are inconsistent, there
will be extinguishment to the extent of the incatency, if they are not there will not
be extinguishment**

Land use conflicts between miners and private laltt#rs reflect problems
with the way property rights to land and minerats specified. Land ownership may
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theoretically assume absolute title, i.e., the trighthe owner to do with the land as
he pleases or sees fit, including excluding otliem its use or transfering it to a
new owner. In practice though, absolute ownershiply exists due to restrictions of
various kinds?** Several limitations may apply such as that the evahip of land
does not include a right to mineral resources edbil, the ownership of land may
not extend below a certain level under the grounfase, or that the ownership of
land does not confer a right to control the spameva a certain levéf? In addition
to the ownership of land, there are also rightstbér kinds such as leases and other
user rights, for example. Explorers and miners hmye certain rights of access to
private land under state mining legislation. Minaights are per definition more
limited than ownership to land since the holdereigitled to use them for the
purposes for which they are granted, namely toeepand extract mineraté’

Western law recognizes two basic kinds of prope@ipe is real/immovable
property. This is property in land and attachméatand like trees or buildings. The
second is personal/movable property, that is &léotypes of property. Property is
said to be a bundle of rights since it can havetipialrights belonging to several
different persons or groups. However, in systemerestthe right to property is
conceived of a single whole, this view in principgenot tolerated®* It has been
argued by Otto and Cordes that one of the mosicdiffaspects of understanding
mining legislation is being able to distinguish htte rights granted to different
parties under different laws apply with respeceédéch other. For instance, one party
mayem_}ve been granted timber rights, another hgiights and another a mining
lease:

Ownership to land can be registered in a land t&gisr in a real property
register. There are two distinct types of registpending on the legal system; a
register of deeds or a register of titles. Underdjstem based on the registration of
deeds, it is the deed or transaction itself tha¢ggstered. Under the title system, the
title registration itself is proof of ownership. &hitle system is also known as the
Torrens systerf®® These two systems are the extreme ends of a apecand a
combination or something in between in practicefisn used in many countri&¥.
Other interests in land such as leases, servitetesmight also be registered in the
land or real property registry.

The mining legislation in most countries includesyatem for the registration
or recording of mineral title¥® The main role played by mining registries is to
confirm whether exploration and exploitation rigletést and determine their legal
status**® A modern title registry, according to Naito, Reanyd Williams, should be
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open to the public and be based on a mining cadastesystem of location of
exploration and mining claim areas. A reliable mgnicadastre, according to these
authors, is of fundamental importance in facilitgteiccess to mineral resources for
investors, as it enables them to quickly find otlatvareas are taken and by whom
and accordingly what areas are available for gogrihe staté>

In Common Law jurisdictions, it might be that thederlying title to minerals
still remains with the Crown when a mining leasegianted (as opposed to a
patent):>! Depending on whether a mining lease is regarddsktan interest in real
property, the lease can be governed by propertyolase granted under the mining
legislation®®? In Ontario, for instance, the mining lease as ssctegistered in the
land registry. However, the mining leases are edsorded in the mining register. In
Sweden, for example, mining concessions are regibt® a certain mining register
(primary register), and also in the national raalperty register. Besides the issue of
in what register the registration of mineral righékes place, a more important
question is the legal effects of registration. Bartlaims that mining legislation (in
common law jurisdictions) often leaves unneceskaugls of uncertainty about these
issues:>® Wabnitz claims that in civil law countries, a graxfi a mineral right is not
valid until it has been registered, which accordiodim is different from common
law countries™

In conclusion, an interesting issue about minerathership was raised by the
Industry Commission in Australia concerning recomdwions as to changing the
system of Crown ownership of minerals to privatenemhip instead so that sub-
surface rights would be assigned to the ownersidaee rights. It was argued that
private owners of valuable assets had a powerédritive to manage their property
to the greatest advantage, since any decline invéihee of an asset represents a
personal loss. However, the greatest practical lprobwith change in the system
according to the commission would be “managing ttiaasition from a situation
where these rights are only defined in a most géneay (i.e., mineral deposits,
wherever they occur, are owned by the Crown) tiluation where a regime akin to
the Torrens system of land ownership may have tedtablished from scratch — a
daunting task*>®

2.3 Land Use and the Environment

With the growth of environmental interests, therastion of minerals is less firmly
assured. Today, a mineral deposit can be economtiogaologically proven but it
may be regarded as an unusable resource as @dsessible due to socio-political
rather than economic reasons. Before, the doctfifieighest valued economic use”
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generally prevailed and favoured minifi§. Mining no longer is automatically
assigned precedence, which means that environrhensalcially and culturally
important land is no longer available for miniig.

2.3.1 Status of Mining as a Land Use

Mining legislation is a central instrument for ireplenting a country’s mining or
mineral policies. A key part of any mining poliggcording to Otto and Cordes, is
the priority status of mining as a land use. On¢hefmain issues in the context of
land use legislation linked to mining legislatianwhether mining is considered one
of the fundamental activities of society or an opél “add on” to other situations
and activities>® According to Otto and Cordes, there is a trenthamy countries to
“sterilize” lands from mineral activities becausels lands are designated for other
higher priority uses such as for a national foreserve, a protected watershed, or
industrial, agricultural or urban growth that h&ready been built on the sit&®

In order to judge how mining is looked upon asrallase activity in a country
or jurisdiction, different issues can be studiedhsas the relative priority of mining,
areas closed to mineral activities, the resolugbcompeting uses, landowner/land
user rights and compensation, land access, indigepeoples’ use, et&’

Exploration activity is usually a temporary minimahd use activity although it
may leave visible traces, for instance, if drilliactivities take place. Prospecting and
exploration do not constitute a land use but theaekon of minerals does. Mining
often has a dramatic and highly visual impact @nlémdscape and leaves footprints.
An important feature of mining is that it has tadglace where the mineral deposits
are. If a deposit happens to be in an area thataiterned agree should be
protected, it will not be mined. According to Ostsan, such decisions carry a cost.
Another deposit probably with lower ore grades Wil mined insteatf* Another
aspect is remoteness from population areas. Whenanies to the surface mining of
certain minerals, mainly aggregates, accordingdto, acceptance by the public of
higher transportation costs for low-cost bulk comndion minerals is gaining
momentum in order to prevent the “scenic intrusicalised by excavation in an
area. However, as Aston claims, re-location of aenor quarry is dependent upon
the local geology, and all rock and sands are uitdlsie for making aggregaté¥.

According to Otto and Cordes, it has increasingbgdme more difficult to
mine in most developed countries. The primary clifiy, according to them, is that
the interaction of the mining legislation and otlexs in several countries does not
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provide an efficient way to undertake exploratiord anining activities®® Walde
also claims that mining legislation often lacks sistency in its provisions;
contradictory rules are found, e.g., in land-useé environmental laws on one hand,
and mining legislation on the other. The reasomast likely, according to Walde,
that the effects of such laws on mining activitiese not been considered during the
drafting proces&® Linking the right to mine to the right to explomay, according
to Otto and Cordes, be strongly worded in minirgjdiation, while other acts may
also contain provisions that circumvent or confliéth the apparent right granted in
the mining legislation. Most new mining legislatidlmes not, according to these
authors, specifically define a hierarchy of lanégjsut there are exceptions. One is
the Mexican mining legislation (1992), where theplexation and exploitation of
minerals of public use is to be preferred over aingr use or utilization of lant§®It
should also in this context be mentioned that theaiof key policy significance
about the free entry system earlier dealt withhit it assumes that mining is the
highest and best use of any land where mineraldoared **® Another thing is that
the system has been subject to steady erosiomdtance in the United States, due
to land withdrawals from mineral access land anglirenmental and land use
restrictions:®’

2.3.2 Land Use Restrictions and Environmental Regations

Most mining legislation contains “classical regidos”, where exploration rights
may be granted only after exemptions or furthermpgsions from authorities,
landowners or other right holders. Land used foneteries, churchyards, religious
sites, military installations, areas within x metréhorizontal) from railways or
highways will commonly be excluded from a granth€tland use restrictions often
mentioned in mining legislation are areas closawellings, agriculture lands or
crops, wine yards, etc. Many of the protected cgserved areas connected to
environmental protection are regulated outside mgirar mineral legislation. Many
countries have developed national laws to protadty wilderness, wetlands as well
as areas valued for historical, cultural or otleasons. Certain nationally important
protected areas are considered of such global tapoe that they are also
recognized under international agreements or ggaome of the most important
agreements which deal with special area preservatia biological protection are
the World Heritage Convention, the Ramsar Conventmn Wetlands, the
Convention on Biological Diversity and the Convention the Conservation of
Migratory Species of Wild Animals. The World Congation Union — IUCN has
developed a system of categorizing protected arEaes.six categories are: Strict
Nature Reserve or Wilderness Areas, National P&tasjral Monuments, Habitat or
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Species Management Areas, Protected Landscapesasc#&pes and Managed
Resource Protected Are&8.

National legislation on protected areas or natereservancy has a long history.
The concept of environmental protection startedhs United States with the first
National Park, Yellowstone, in 1872. Legislatiorthin the individual countries of
Europe began appearing in the early 1960slowever, the number, type and extent
of protected areas has expanded rapidly duringitetecades. Many countries have
set concrete targets on protected land areas gepige of total land areas. In the
European Union, a biological network for the preaton of biodiversity, Natura
2000, is applicable and more and more areas areqgbed under this network.
Certain restrictions also apply on lands adjacensuch areas. A highly relevant
question when it comes to exploration and mininiydies is whether national parks
and other protected areas have been declared stitlhomwithout an assessment
being made of the area’s mineral potential.

The party responsible for determining whether agapfor ground contains out-
of-bounds areas varies according to Otto and Corslesome cases, the issuing
authority grants the exploration right over an airegeneral and in the event any
types of excluded land are encompassed within theted area, the exploration
right as to such areas is deemed to not be includexther cases, according to Otto
and Cordes, the granting authority is responsibleidentifying any such closed
areas before granting the exploration right and résulting grant of exploration
rights covers the entirety of the area grarit8dh this context, it is also important to
consider whether a distinction is made in miningidlation between the mineral
rights as such and their operations. In United Horg (UK), where there is no one
single mining legislation, the acquisition of proyerights applicable to minerals
and their operations or development rights are dearate procedures. Acquisition
from the owner — State or private - according torgdm is arranged through a
purchase, licence or usually a lease from the raire@wner. The development rights
for mining are obtained by means of a grant of piag permission according to the
Town and Country Planning legislation and the Mathdtlanning Guidance (MPG)
connected to it"

Besides the sovereign right to exploit their owsorgces, states also have a
responsibility to preserve the environment and uospe their own environmental
policies. This is reflected in Principle 21 of th@872 Stockholm Declaration on the
Human Environment and also in Principle 2 of thed29Rio Declaration on
Environment and Development (Agenda 2%)it was not until the latter conference
that sustainable development received general sugm a leading concept of
international environmental policy’ States are required by the Rio Declaration to
enact effective environmental legislation, to unalee environmental impact
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assessments as a national instrument and to &eildiccess for individuals to
information and decision-making processés.

A key issue to be decided in national environmemtahagement is whether to
use the integral versus sectoral approach. Thegraiteapproach means that
environmental legislation and enforcement institosi such as environmental
agencies are common to all economic sectors (&dl &f operations). The alternative
sectoral approach means, for instance with regtyddhie mining sector, leaving
environmental responsibility with the ministry ofimimg. It has been argued in the
1996 World Bank report that the integral approablough an environmental
government institution not tied to any sector s thost preferred solution, at least in
countries with well-developed environmental managnorganisations. The mining
sector and environmental agencies should be vieagettomplements rather than
antagonists or alternates in attempts to improwér@mmental quality™”® However,
environmental protection is increasingly being uigd in mining legislation and so
has to be viewed as part of the mining operatidmis ©ften creates conflicts between
the mining and environment ministries or departmergarding which one should
be responsible for implementation. As claimed by tB001 UNEP report
“Guidelines for Mining and Sustainable Developmertie environmental agency
does not necessarily have the expertise in minitge the mining department does
not always have a background in environmental ssumel can suffer from a conflict
of interest. In Western Australia, responsibilitiase shared between the two
departmentd76 The approach of a “one-stop shop” is also linke@rganizational
issues, where a party can go to a single lead ggeitb specialist knowledg¥!
Connected to the above issues is also the conéepstoeamlined approval process.
Both approaches aim to reduce the development gpérédore a mine can start up
commercial production.

When it comes to instruments for the implementatioin environmental
legislation, a command-and-control (comply or peseal) or a prescriptive system
may be used as opposed to market-based instrurtegifsegulation) or a non-
prescriptive system. Prescriptive legislation pded absolute values or standards,
set by the relevant government department or agemcich have to be met at all
times. In contrast, non-prescriptive legislatioliee on the operator identifying the
issues and making the management commitments iondtbathem®’® It has been
argued that the command-and-control system islegibfe enough. For instance, in
cases of mining, certain standardized requiremerttgsh are an integral part of the
prescriptive system, may result in under-protect&tn some mining sites and
unnecessary over-protection at oth&fsA non-prescriptive legislation is procedure-
oriented rather than focused directly on a prescrigoal:®® The prescriptive vs.
non-prescriptive system is according to the 200IEBNeport more often than not
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linked to the decision of which government departhw agency is responsible for
the environmental management of the mining indudfrithe Department of the

Environment has responsibility, according to theBfNreport it will often impose a

highly prescriptive regime with standards, criteramd penalties for every
eventuality. In contrast, if the Department of Mis and Energy is in control,

usually a more non-prescriptive approach might talleee, preferring negotiations
with the operator and taking economic as well asirenmental aspects into

consideration. For this reason, according to thmonte a mixture of regulatory

agencies is likely to be the optimal optf§hWhen it comes to legislation versus
self-regulation, it might be claimed as done by @eiph, that legislated self-

regulation is the way forwarf?

Environmental Impact Assessments (EIA), accordiogtte MMSD report,
“Breaking New Ground”, is perhaps the most widesed tool of environmental
management in the minerals sectSrAn EIA is a procedure for evaluating the
likely impact of a proposed activity on the envinment. Its function is to provide
decision-makers with information about possible iemmental effects when
deciding whether to authorize the actiVitf The concept of EIA has its roots in the
US National Environmental Policy Act of 1969 (NERPA) An EIA is to describe
the direct and indirect effects of a planned agtigh human beings, flora and fauna,
soil, water, the landscape and the heritage. AniEl@& present alternative locations
where possible to avoid sensitive areas. As a hdejever, there are no alternative
locations for mineral extraction as such, but awjlities connected to the mine can,
of course, have optimal locations. There are ateeranstruments besides the EIA
to control impacts on the environment, such asf@mple, the Mine Closure Plan
and Financial Surety connected to it.

A key question is the extent to which environmenggjulations will be woven
into the process for obtaining mineral rights oretiter they should be completely
independent. It has been claimed by Naito, Remy ¥Wflliams that countries
requiring approval of an environmental plan as erguuisite to obtaining a mining
right thereby introduce an element of uncertaimgt Eengthen the approval process.
These authors argue that best practice is an ema@otal approval process separate
from the licensing function even when an EIA mustdubmitted together with an
application for a mining permit. With this, invesdoget the certainty that they have
exclusive mineral rights independent of whethelythaust do additional work to
obtain approval of their environmental plan in artie use the mining right§® An
EIA is often not required in the early phases gblesation where impacts on the
environment are low. According to the 1992 Rio @eation (Principle 17), an EIA,
as a national instrument, is to be undertaken fop@sed activities that are likely to
have a significant impact on the environment arel subject to a decision of a
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competent national authority. Many states or coesthave made provisions for
EIA. The most sophisticated legislation is foundhe United States, Canada and the
European Union®’

Linked to the procedure of EIA, and also part cf fRio Declaration, is the
concept of public participation in decision-makinghe main and the most-far
reaching environmental treaty on public participatis, however, the 1998 UN/ECE
Convention on Access to Information, Public Pgpétion in Decision-Making and
Access to Justice in Environmental Matters (Aar@asvention). The convention
consists of three pillars of public participatiormely access to information, public
participation in decision-making and access toigastlt commits governments to
guarantee public rights to information and parttipn in government decision-
making about new projects and other actions affgcthe environment. Projects
specifically listed in the annex to the conventiare metals production and
processing facilities, other mineral industry depehents, mining projects e Of
importance for unlisted projects is whether theyeha significant environmental
impact. The term “public participation” has no peec definition and it can be
understood differently in different geographic @ and culture¥® It has been
argued by Barton that a comparative analysis oflipytarticipation is difficult
because the extent to which there should be pgpiliticipation and how it should
occur, go straight to the heart of a nation’s jpdit values, its concept of the state
and the state’s relationship with its citizens, #adoncept of how public business is
properly carried out®

Within the mining industry, several voluntary apacbes towards
environmental protection apply. Some are, for ims¢a voluntary agreements that
generally seek to achieve environmental standamy®rd those which the law,
mineral industry codes for environmental managemeott international
environmental guidelines require. A relevant questasked by Gunningham and
Sinclair is why the mining industry is increasingiitracted to voluntary instruments
and what purposes they serve. There is a needrdiicgao these authors, for the
industry to improve its reputation and maintaineitsvironmental credibility and thus
gain and maintain legitimacy and social acceptaffcAn advanced example of a
mining industry code proposed as the model forregltilation internationally is the
1996 Australian Minerals Industry Code for Enviremtal Management. Its prime
objectives are improved environmental performanue l@etter communication with
the community? Many international organisations have producedir thosvn
environmental guidelines that are relevant to theing industry. For instance, the
United Nations Environmental Programme (UNEP) hesvided “Guidelines for
Mining and Sustainable Development”, also callezl“Berlin Guidelines”. The first
edition was published in 1994 and has since bedse®'®® Several mining industry
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initiatives can also be mentioned, such as the &thbitse Mining Initiative in Canada
with its final 1994 report fdealing with land acsegenvironmental management and
regulations on several topics. The Global Miningidtive commissioned a study
seeking to analyse the factors that could helpmfréng sector better contribute to
sustainable development. This later initiative fedmthe basis for the Mining,
Minerals and Sustainable Development project (BrepNew Ground), finally
reported in 2002 (MMSD report).

2.4 Legally Interested Parties

Mining legislation defines or mentions differengddly interested parties such as
landowners or leaseholders. These are a narrowpgoduinterest holders that
legitimately expect to be taken into account whecislons are made, and to be
compensated if economic losses occur and to hanedlaims recognized judicially.
A wider and further group of legal interest holdeen be found in environmental
law, for instance with the concept of public papidion discussed earlier. Of
importance in this context is also the term “staltéér”, which is more vague and
less precise than alternative concepts used iratavin economic¥?* According to
Ostensson, stakeholder previously meant a persagmonp of persons who had an
interest, be it economic, legal, political or e#ijcin the outcome of a project or
process and who therefore “holds a stake” in ite@sson mentions the following
“core” stakeholders materially affected by indivédlumining projects; mining
companies, local communities (which include landersh and government
authorities at different levels. A second groupstdkeholders, according to him,
consists of those whose objectives are generaldylmbader political, ideological or
cultural nature, for instance NGOs and intergovemntal organizations (IGOs).
Indigenous peoples can be seen as part of the docadnunities but also as a group
distinct from those local communities in genéfalin this work, the primary
attention is paid to the miner and landowner, amtly do a certain extent to
indigenous peoples.

The right to land may take the form of ownershipablandowner. Land tenure
is a legal term that means the right to hold laattier than the simple fact of holding
land. Land tenure systems can be characterizedramlf (created by statutory law)
or informal (unwritten, customary) and indigendtfsPrivate ownership in legal
terms is usually linked to freehold in common lasuctries. Freehold is land held
free of obligations to the monarchy or state. Leakeis when land is rented by
someone other than the owner for a specified péfiodease and tenancy are
synonyms for leasehol® It was mentioned in the MMSD report (2002) that in
many of the common law countries where mining ipantant, such as the United
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States, Canada and Australia, a large proportiomiofng occurs on lands held by
the government, public domain lands or Crown la@tsthese lands, private surface
occupants, if any, are usually government tenatts @an be required to leave in
favour of mineral development?

“Indigenous peoples” (or “natives”, “aboriginal€tc.) is a term with no single
agreed upon definition in international practiceary studies have attempted to
formulate a definition but with little succe®¥8.The 1989 Convention 169 of the
International Labour Organization (ILO) is the sigest international recognition of
the participatory rights of indigenous peoples évelopment issu€d® The primary
objective of the convention is to ensure that iedigus peoples have the right to
control, to the extent possible, their own econgmgocial and cultural
development® According to Article 1 of the Convention, indigersopeoples are
defined as people who are descended from the pigmdawhich inhabited the
country at the time when the present state boueslavere established and who have
wholly or partially retained their own social, econic, cultural and political
institutions. The decisive factor is not that thgs®ple historically speaking have
inhabited a certain area for a longer period tharoae else. More significant is that
their social and cultural situation is speéflArticle 15(2) is directly concerned
with minerals and subsurface minerals. It provittedt in cases in which the State
retains the ownership of these minerals, govermsnarg to establish or maintain
procedures by which they are to consult these psoplefore undertaking or
permitting any programs for the exploration or exgaition of such resources
pertaining to their lands. Many countries have get (2008) ratified the ILO
Convention, including Australia (Western Australi@anada (Ontario), Sweden and
Finland, all included in this study’ The UN General Assembly adopted in 2007 the
United Nation Declaration for the Right of IndigersoPeople&®®

Of importance is the hierarchy of ways in whichsgbavho are affected by a
mining project need to be involved. A primary aifparticipation is to gain at an
early stage fair knowledge of any people’s demarmasl viewpoints. The
informational aspect is essential, but real paéton ought to be greater. One
model that has wide currency among environmental Emd use planners is
Arnstein’s ladder of citizen participation, risinffom the lowest level of
manipulation through bare notice, consultationp ipartnership and genuine power-
sharing or citizen contréf® Mattsson defines a full right to participation as
including both consultation, negotiation and a aiertlimited right of decision-
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making?®” The MMSD project, Breaking New Ground, highlightee following

levels of involvement for interest holders: infotina, consultation, participation,
compensation and right of veto over decisitfi®articipation implies a more formal
process that is generally appropriate when sonmaljegecognized interest is likely
to be affected by the decision, such as environaheamid socio-economic impact
assessment processes.

The association with land is fundamental for indiges peoples and their

relationship can be deeply spiritual. As part & tdverall movement towards greater
recognition of these peoples’ rights, there is @acltrend in international and
national law and practices of expanding their ggttt participate in development-
related decision-makin® Sustainable approaches to resource developmertf mus
according to the 2002 MMSD report, allow for thestfahat there will be some
communities, indigenous ones in particular, thahdbwant mines on their land¥.
It has been argued by Warden-Fernandez that thiewsss to resolve conflicts
arising during the development of natural resourespecially in the mineral sector,
could be by signing specific comprehensive agreésnéetween governments,
developers and indigenous peoples who have inteirest particular projeét!

207 Mattsson (1985).

208 MIMSD report (2002), pp. 142-143.
209 pring and Noé (2002), p. 61.
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3. Legal Systems and their Comparison —
Methodological Aspects

This study examines legal systems for mineral espilon and exploitation as

presented in the previous chapter. This chapteceros the actual comparison of
legal systems and the methods thereby invoked.alDewdttention is given to

problems relating to methods of comparative law.

3.1 Legal Systems

A legal system can be regarded as a system of intkesgonnected in a certain way.
According to Hart, a legal system is created bynpriy rules of obligations or
behaviour and secondary rules of authority, on tiésvought to be doré? In trying

to define law, David maintains that one must reattrat the law may only be a more
or less comprehensive part of the rules governimgan relation$*?

A legal system is analyzed at a specific momergically the legal rules in
force at that point. However, legal systems are istate of flux, under constant
review and change. Consequently, legal system$eaeen to have both static and
dynamic dimension&* It may be difficult to grasp simply the currens®m, at least
when details have to be taken into accdtimt.

Also of importance to stress in this context id tiw law in a society can only
be explained by its histoR® As emphasized by several scholars in the comparati
field, laws reflect the culture and values of theeisty to which they belong}’
Therefore, according to Samuel, a comparatist ndiggtbelow the rules or the
surface appearance of the law in order to disctivercultural mentality that these
rules expres$'®

Another reason for going beyond mere rule comparisghat law cannot only
be observed on paper, it must also be looked ahadaw in action,.e., the
application and interpretation of rules and theiret force and effed® Or as
claimed by Watson, the core of law is authority.alflaw is totally ignored in

212 Kelly (1992), p. 405, Wintgens (2004), p. 301 refey to Hart (1961)The Concept of
Law.

23 David (1974), p. [2-2].

24 Hellner (1994), pp. 12-13.

215 During the past 20 years, over 110 nations havkerireplaced or made major
amendments to their mining legislation. See Ott@le2006)Mining Royalties A Global
Study of Their Impact dmvestors, Government, and Civil SocigdyJxiii.

216 \Watson (2004), p. 1.

217van Hoecke and Warrington (1998), p. 498.

218 samuel (2004), pp. 60-61.

219 Reimann (2002), pp. 679-680.
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practice, it scarcely deserves to be called’@wor example, the efficacy of mining
legislation depends upon the administrative regimeplace. Van Hoecke and
Warrington also stress the importance of custope@ally in non-western countries
where European codes have been imported. In sutlres) the difference between
written rules and legal practise must be taken asmount?!

3.1.1 Classification and Differences

Legal systems in the world have been classifiethénfield of comparative law into
legal families. David and Brierly classify the sysis briefly into three; the Roman-
Germanic family (civil law), common law family arfdmily of socialist laws. Civil
law systems are found in continental Western Ewappeountries and in most of
their ex-colonies, in Latin America and parts ofriéd. Common law countries
include England, Ireland, the United States, Carfadth the exception of Quebec),
Australia and most present and former memberseoBtitish Commonwealth. Other
systems also exist, such as Muslim, Hindu, Jewish Bar East legal systerffs.
However, David and Brierly argue that two laws aznipe considered as belonging
to the same family, even though they employ theesaomcepts and techniques, if
they are founded on opposed philosophical, politicaeconomic principles and if
they seek to achieve two entirely different typesaziety’?

Zweigert and Kotz have divided the legal familiegtoi the Romanistic,
Germanic, Anglo-American, Nordic, Far East and @lelis (Islamic, Hindu)
families. According to these authors, the critiaapect of a legal system or legal
family is its style. Crucial are 1) its historidadckground, 2) its characteristic mode
of thought in legal matters, 3) its especially idistive institutions, 4) the kind of
legal sources it acknowledges and the way it hantlem and 5) its ideolod§’
Zweigert and Koétz claim that Western laws of pragedare bottomed with a view
called the “struggle for law”. As the goal of law peace, one must struggle to
achieve it and it is a duty of a person to fightH right®*®

Another approach is given by Van Hoecke and Watoimgwho make a
distinction between different legal cultures. Anpairy division is made of four large
cultural families; African, Asian, Islamic and West (cultures with European roots,
Europe, America, Oceanid)> The basic differences between these four are as
regards the concept of law, the role of law in etyiand the way conflicts could and
should be handle®! Interestingly, as mentioned by Van Hoecke and Waton, is
that law for Europeans is above all a system, i fof logic, a geometry etc. where

220\Watson (2004), p. 2.

221 \Jan Hoecke and Warrington (1998), pp. 510-511.
222 David and Brierley (1985), pp. 22-31.

22 |pid at p. 21.

224 7\weigert and Kotz (1998), pp. 67-68.

225 7\eigert and Kotz (1998), p. 70 also referringhering.
226 \7an Hoecke and Warrington (1998), pp. 502, 536.
227\/an Hoecke and Warrington (1998), p. 508.
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everything can be reduced to principles, conceptscategorie$®® In contrast, the
individual in the Asian legal culture has no rightg only duties towards others and
towards society*

Given the classifications above, the countries states that are the objects of
this study belong to the same cultural family, Wiestern legal culture. Ontario and
Western Australia belong to the Anglo-American figror the common law. Sweden
and Finland belong to the Nordic family or the Rortermanic (civil law) family.
According to Zweigert and Kotz, assumptions arerofinade that legal systems of
the Western world belong to either the Common Lavthe Civil Law system&>
However, starting from a common basis of Germamial ideas, according to these
authors, the Nordic countries have historicallyeleged on parallel lines. Even with
strong influence from continental Europe, the Nordiountries early drafted
legislation based on their own traditions, for &mte in land law. Despite whether
the Nordic countries are placed into a separata lgwup, it is correct according to
Zweigert and Kotz to allocate the Nordic legal grauithin the Civil Law?**

Some of the major differences between common lahcaril law systems lie in
the field of legal sources, judge-made law/casecdse versus codified law/codes
and statutes. Of importance also are the legatsswsed, such as legislative history
(travaux préparatories for example, drafts of acts or governmentalskulfficial
reports. Several authors now argue, however, tiedet two systems are gradually
moving closer together and the differences arengdr of a fundamental natuf8.

The laws governing common law countries are nowtinas statutory form
(legislation)?** However, when it comes to legislative drafting,efgert and Kotz
maintain that there still is a vast difference, dhdt “English statutes try to be as
precise as possible; they go into great detail evretrivial points and often adopt a
form of expression so complex, convoluted, and pgdathat the Continental
observer recoils in horrof®* Legislation can also be less detailed and contain
instead aims and guiding principles (framework d&gion). More detailed
regulations from the government and authoritiestban be used as supplemefits.
A main advantage of using framework legislatioitddlexibility to societal changes.
As raised by several authors in the mining secttarity in legislation and a
minimum of ministerial discretion are demands tbah be placed on mining or
mineral legislation. Detailed legislation ought teduce ministerial discretion. A
reflection that can be made is that the miningslagion and related regulations in

228 \Jan Hoecke and Warrington (1998), pp. 504-505rrizfg to Dekkers "Meetkunde en
verzoening (1966-67Rechtskundig Weekbldd9.

229\/an Hoecke and Warrington (1998), p. 506.

230 7\veigert and Kotz (1998), p. 277.

21 bid at p. 285.

232 7\veigert and Kétz (1998), p. 271, Van Hoecke arattifigton (1998), p. 501.

233 Bennion (2001), p. 5.

234 7weigert and Kotz (1998), p. 267.

235 This type of drafting technique, for instanceys®d in Sweden when it comes to planning
and environmental legislation. In addition to rethtregulations, legislative history in the
form of governmental bills and official reports amgportant guiding material.
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Ontario and Western Australia are much more detai@n those of Sweden and
Finland.

Some main differences between common law and [ewil traditions when it
comes to mining are connected to mineral agreembmtsvil law jurisdictions, for
instance, a mining agreement has to be supportehbther specific instrument, a
“mining title”, which is not necessary in commomvljurisdictions?*® Agreements in
civil law systems also tend to be shorter, andcthats tend to look at the intentions
of the parties instead of the wording of the agrestfi’ In specialized areas of law,
such as that governing natural resources, thereifte between the common law and
the civil law lies not so much in technical aspeatsthe transactions, which are
resolved in the same manner everywhere, but inutigerlying web of general
principles and legal procedures that have remainedamentally distinct®® Or, as
stated by Vaughan, it is impossible to put a comtagnmining model into place in
a civil law regime?®

In most Latin American countries, as highlighted 8iac, the granting of
mineral rights takes place through an administeafivocedure separate from the
normal means of acquiring property. However, in p@wn law countries the
government acts as a contractor for its naturaliess, according to Siac, and the
grantee is allowed to deal with them subject toyew restrictions, or none at &ff’
The ownership of surface and subsurface rights beygoverned by completely
different laws in civil law systems, as opposeadonmon law systems, where these
rights are usually governed by the same I&Ws$iarries argues that obtaining and
dealing with mineral rights in civil law systemsncle bureaucratic, often with many
departments involved, whereas in common law systeme ministry often takes the
lead with as few bureaucrats as practical.

As to terminology, one difference that may causefusion is the terms
“mineral rights” and “mining rights” as discussedrther below’*? In addition,
differences between nations and states and therajities about law and legal
systems can often be misleading. However, as argyd&tabant and Montembault-
Héveline, “[w]lhatever the legal traditions, the ioaproblem is the same in all
jurisdictions and refers to the question of whodsathe right to mine: the state, the
owner of the soil (if different), or the miner wimund the deposit (if different*>

238 Brabant and Montembault-Héveline (1997), p. 57e @kso a detailed comparison by
Barberies (1998)\Negotiating Mining Agreements: Past, Present antufeuTrends

27 Harries (2003), pp. 58-59.

28 Harries (2003), p. 58 quoting Kensicher (1991).
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44



3.2 Comparative Law

According to Bogdan, there is no official or othesgvgenerally accepted definition
of comparative law. “Making humble attempts to defit”, Bogdan recognizes three
aspects: Firstly, comparative law encompasses timeparing of different legal
systems with the purpose of ascertaining theirlanities and differences. Secondly,
comparative law includes the processing of thelarities and differences that have
been ascertained by explaining their origins, eatithg solutions in different legal
systems, grouping legal systems into families,earshing for a common core to the
legal systems. Thirdly, comparative law comprisdse ttreatment of the
methodological problems that arise in connectioth Wiese task&'*

In this context, it is relevant to consider whamparative law is not. Zweigert
and Kotz argue that reports from different coustrés to their own solutions of
certain problems with no real comparison of theuohs can at most be called
descriptive comparative laff? However, when it comes to comparison (if any), the
purpose as argued by Merryman is primarily an aiddescription and that
description is impossible without compariggh.

3.2.1 Reasons for Comparing

There might be several reasons for generating cratipa legal studies. As stated
by Zweigert and Koétz, the primary aim of comparatiaw, as for all sciences, is
knowledge?”” David and Brierley argue that comparative lawssful in gaining a
better understanding of one’s own national law #mel work of improving i£*®
Bogdan argues that the most obvious value of stgdforeign legal rules, and
comparing those of the comparatist's own countsythat foreign solutions can
provide a source of inspiration, whether as modelas warning$* Comparative
studies can be used as a means for recognisingjiities for change in one’s own
law.*° Or as expressed by Roos; “Legal comparison is anmef improving legal
thinking by taking out those elements in the congoer that are sound and using
them to develop new concepts and doctriffés”.

Olsen mentions three different theories connectethé use of comparative
law, linked to problem formulation and choice ofthwds. One focus might be on
the national perspective and the problems connetbec particular country.
Comparative law can then be used to solve a legédligm in that country. Another
position can be that other legal systems are usd@uspiration, such as for legislators
and practitioners, as mentioned above. Accordin@lsen, the focus then is placed

244 Bogdan (2004), pp. 1234-1235.

245 7\weigert and Kotz (1998), p. 6.

248 | egrand (1999), a dialogue with John Henry Mermra@97, pp. 32, 51.
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on structural differences and anomalies in theséesys. It is important to identify

suitable and comparable legal systems with thissaguh. It is also essential to
decide what legal rules to compare and to desdhedifferent legal systems in a
correct way, often with the help of country surveS$gice these descriptions are to
serve as inspiration, according to Olsen, the edmn of what system is better or
worse is of less importance. The third positiomasntioned by Olsen is that certain
problems in societies are the focus, and the legaiparison is done to reveal
different approaches to deal with these probl&ths.

The utility of comparative legal studies can be ged from different
perspectives, such as that of legislators, preogtis or scholars. The target group
for a certain study is thereby of initial import@n@s claimed by Lambertz, useful
research delivers different kinds of knowledgensights. However, he argues that a
legal science that seeks no contact with the prablef the reality is meaningle$¥.

3.2.2 Selection of Countries

Critical for comparative studies is the selectioh countries. The researcher’s
intentions, expectations and ideas often govem ¢hbice dué>* The selection of
countries moulds the comparative analysis and #wcbstudy design. In political
science, two applications have a prominent rolnelg; most similar systems design
(MSSD) and most different systems design (MDSD)tHe most similar system
design, similar countries are identified and thebiion then is to highlight the
differences and differences are explained by difiee$™ In this context, it is
interesting to refer to the discussion by Bogdaremhhe claims that when
presenting the results of a comparison betweetethad rules of two closely-related
legal systems, such as the Nordic countries, ité}fy is more interesting to search
for explanations as to the differences found rathan to provide the largely obvious
explanations as to the similarities. In the modtedént system design, different
countries (in many aspects) are identified and rsinglarities are explained by
similarities. The approaches of MSSD and MDSD daa be combined?®

In this study, mixing developed and developing d¢bes was never a viable
option, in part due to warnings from other researshworking with comparative
law. Even if the selected countries and statebedting to the Western legal culture,
and cover two or three legal families, the pregemeof different legal families has
not been the primary priority as to the choiceamfrtries.

252 0lsen (2004), pp. 127-128.
253 _Lambertz (2002), pp. 262, 264
4 Denk (2002), p. 47.

25 bid at pp. 62-64.
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3.2.3 Problems

There are many traps connected to comparative tizdies as often stressed by such
scholars. The best advice, according to Zweigedt Kiéitz, is to “Watch out, be
brave and keep alert*>’ A more pessimistic view is that of a perfectioristraised
by Van Hoecke; “If you do not fully understand sdhieg you do not understand
anything”. On the other hand, a more optimistiowees espoused by Van Hoecke is
that “comparative law can very well do without angthod, or that comparing is just
a natural activity: you look and listen, and auttioaly you see the divergences and
commonalities; you compare different legal solusi@md automatically you see the
better solution’® Merryman claims that “it seems so obvious thatgarison based
on statements of rules of law, which is the dominamode of comparative law
scholarship, is a relatively trivial kind of enteige” 2*°

Regardless of degree of difficulty, certain metHodial problems need to be
emphasized. The ambition of comparative law, adogrdo Van Hoecke and
Warrington, has always been to develop some typeeotral framework, some
common language with which several legal systemsbeadescribed. In this context,
taking an external position towards one’s own leggétem according to these
authors is problematf®® A relevant question in this connection is whetbee
should describe the foreign law in question aldrglines of one’s own legal system,
or whether one should follow the foreign systemthe way its authors tend to
describe it. According to von Bar, the former osffiapproach has often been used in
the belief that there is no other way to attrac’smwn national readershif:

In the least, the study of any legal system pregsgg that there is an awareness
of structural differences of la® If, as claimed by David, all law were arranged in
the same way, and differed only as to the contéttieorules, the comparison would
be a simple mattéf> A rule classified under a particular heading i sgstem does
not always reappear under a different heading otrean system. It might not even
exist?®* Other pieces of legislation can instead covetnistead of a mining act,
specific environmental legislation or a labour @&t cover the issue, for instance. A
shortcut to discovering differences in structuretdsstudy textbooks within the
compared field®®

In the field that is the object of the present gtudne text used was the
“Canadian Law of Mining’z.66 Difficulties arose, however, as no common struetur
with the Swedish system could initially be idertifj for example, with respect to

257 7weigert and Kétz (1998), p. 36.

258 \/an Hoecke 2004 p. 173
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ownership, free entry and staking and keeping daifhis situation was reflected in
its foreword as written by Owen Saunders: “Moreoegetarge part of the legal

framework consists of common law and equity prilespand is not to be found in

statutes at all. Mining law therefore poses forrhldaresearch problems to the
practising lawyer. To the non-lawyer it is virtyalhaccessible”. Therefore, it was a
relief to read that Ontario’s Mining Act was claithto be the most comprehensive
mining statute in all of Canad¥’

Certain problems arise when it comes to framewedislation. It can at times
be difficult to grasp the functions of the law btrspelled out, and knowledge must
be derived instead from how legislation is appliegractice. Where legislation is
very detailed, on the other hand, it can be diffita get an idea about the main
concepts since there might be many exceptions ltid¢ a main rule. The
comparatist must determine to what extent the waiskd in the compared legal
systems carry the same mearfiffgThis might be obvious where systems from two
different legal families are compared. However, wheo legal systems from the
same family are compared, terminology can be ndéhga Similarities in wording
and concepts might instead be different in redftyFor instance, the term
‘prospector’s licence’ in Ontario is not the same a ‘prospecting licence’ in
Western Australia. According to Otto and Cordesanexing the structure of a
mining act is important to understanding what isaneby the term ‘mining’, as it is
used to identify various forms of licenses, leamed concessions. Otto and Cordes
claim that in most common law jurisdictions, theme'mining’ means mineral
extraction, while in most civil law countries, & defined to include both exploration
and extractive activitieS” In addition to differences in terminology, langeaman be
a further complication. Certain problems occur wheromes to translation (Sweden
and Finland) as mentioned in chapter one.

There is a fundamental distinction in some cousthietween federal and state
or provincial law. This is an issue to keep in ddestion with respect to both
Ontario and Western Australia. Mining legislatiom ainly a responsibility of
states, but the environmental legislation affectimging projects, for instance, to a
certain extent falls into the concurrent jurisiintbetween federal and state law.
Another example here is the environmental legstatf the European Union as
regulated through different directives within theld of water, air, waste and
environmental protection (such as Natura 2000gc#ifig member states including
Sweden and Finland.

3.2.4 Methods of Comparison

Zweigert and Kotz claim that one can speak of coatpee law only if there are
specific comparative reflections on the problemwtbich the work is devoted.
Zweigert and Kotz further state that experiencewshthat this is best done if the

267 Aston (1999), p. 64
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author first lays out the essentials of the relévareign law country by country and
then uses this material, free from any critical le@don, as a basis for critical
comparisorf’* My personal experience is that in structuring ediéht country
descriptions in a similar way, a comparison muse falace, at least in your mind.

How far the comparatist should go in the searchnfaterial is a separate
matter. Zweigert and Kotz argue that a scholar lshgo as deep as possible into the
chosen systenf$? When it comes to any comparison, generalizatiorsne way or
another are unavoidable. According to the presetitoa’s view, the basic material
as described, for instance, in a country repodukhnot be too general. However,
this question is also heavily linked to the intantl purpose of the comparative study
as such.

Is comparative law a science or a method? Accorttirigavid and Brierley, for
many comparatists, comparative law will really benathod — “the comparative
method’- employed to assist them in achieving tlo@n particular objectives. For
others, it has the status of a scieflGeStrémholm maintains that comparative law
has, or in any case, needs, elements of a methitsl @vn?’* Reimann claims that
comparative law today is more than simply a methatdhas also become a field of
substantive knowledg€® However, according to Reimann, comparative lawkéaa
sound theoretical framework and the discipline woé better off if comparatists
gathered the courage to define a common canonaflkdge, to agree on a limited
set of ultimate goals, and to commit to long-termd ainterdisciplinary
cooperation.?”® Gerber argues, expressing a similar thought, ¢baiparative law
has no language, for instance, in contrast to pheyand sociology. It needs an
analytic framework — a language designed spedijidaf analyzing the operation of
legal system8’’

Whether comparative law is still learning aboutnitsthodology, in conclusion
the dominant tradition historically has been thdt rale-based comparison.
According to Bogdan, if such a comparison is tarieaningful, the most central and
important requirement that must be fulfilled istthiae rules to be compared deal
with the same problem or situati6fi. The basic methodological principle of all
comparative law, according to Zweigert and Koétzhest of functionality. In law, the
only things which are comparable are those whidfil fthe same functiof’®
According to these comparatists, one can almostkspka basic rule of comparative
law, namely that the different legal systems ghe $ame or very similar solutions to
the same problems of Iif&° The necessity of a functional approach in orderaioy
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out a serious comparison between systems of lavalsasbeen stressed by Datd.
As claimed by Samuel when analyzing Zweigert anézKéoncepts and rules need
to be contextualised within a range of factualaitns so that their function can
become eviderft”

Gerber criticizes the traditional or functional apgch for producing too little
knowledge about the processes of legal systemasifog instead on the “artifacts”
they producé® An alternative according to Gerber is to use aesgsapproach
whose object is to capture and represent influencedecision-making. Four basic
categories or sources can be identified; textsigleipn), institutions, decision-
making communities (relations between actors) attems of thought (how people
think and talk about law}* Merryman negates rule comparison, claiming instead
that one alternative is to compare the underlyieglity of the legal system, the
institutions, actors and processes, “the law maHii Van Hoecke and Warrington
stress that comparative research needs to be akdertvith three concepts of law in
mind: “law as culture”, “law as rules” and “law as integrative instrument”. The
latter szgerves as a concept of law when compariaddatal systems of the European
Union:

When it comes to the evaluation or assessmenigaf Bystems, it is important
to consider that laws, like policies, are normatife claimed by Otto and Cordes,
they are neither good nor bad except from the petsge of their ability to achieve
the aims of policy®’ According to Bogdan, a true comparative legal @atidn of
the content of two rules presupposes not only thay deal with the same
problem/situation but also that they have the sames. It is, as Bogdan mentions,
difficult to tell which of two laws is “better” ithey have diametric aims. A “good”
legal rule, according to Bogdan, is not an endtseli, but rather one of several
instruments used in order to attain certain dekdralfects in the society. Desirable
effects are a political, rather than legal, quest In this context it is also
important to stress, as Bogdan does, that foreigrereences may not be studied
uncritically. Something that works excellently ineocountry may be ineffective or
downright harmful in anothéf® To simply copy foreign law (or good solutions) and
create an international standard for every lawtirglato education, national parks,
mining etc. might not, according to Seidman andli®ean, be effective. Law, as they
claim, is about behaviour, and to influence behaviawmakers need to understand
why people behave as the do in the face of a fuleno’®

The basic materials for comparison in this studg #re four country/state
surveys in chapters four to seven. These desangtiom addition to containing a

21 David (1974), p. [2-8].
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general introduction and system overview, have b&tenctured in chronological
order following the development phases of a miries Ts natural given the structure
of mining legislation dealing with rights in a sestial order. Having earlier
conducted a comprehensive separate study aboetttetion of mining legislation

in Sweden, some knowledge about the present astliovh system was already
gathered when this study started, giving an initi@ference frame of one legal
system and also indicating certain problems linfeedhe legal aspects of mineral
development. However, after this study of compwaeataw, this author has learned
to some extent to “[n]ever approach a problem i@ way in which you would

approach it at home. You are likely to go astray”.

291 Bogdan 1993 p. 14 quoting the german-americarepsof in law Max Rheinstein.
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4. Country Survey — Sweden

This chapter describes the Swedish legal systerh mspect to exploring and
mining minerals. It is divided into three parts: cRground, Prospecting and
Exploration Activities, and Mine Development Acties.

4.1 Background

This background description concerns the Minerats, Ats administration and

development. The relationship between the ownershifands and of minerals is
described here, as is the status of the landov@®tain attention is given to mineral
development and the situation of Native Peoplesalli, land use and

environmental legislation significant to mineralvdpment is addressed. This
section begins with a system overview.

4.1.1 System Overview and Characteristics

The right of disposal over “concession mineralsSimeden is governed by the 1991
Minerals Act. The minerals referred to in this Aabout 69 in number, are those
usable industrially and of economic importance,waedl as requiring extensive,
systematic and often scientifically based prospgcthethods. Those minerals not
governed by the Minerals Act, such as quartz, oéivand limestone, are the property
of the landowner. The purpose of the Minerals Adbi define the preconditions for
the exploration and extraction of concession miseragardless of land ownership.
The Minerals Act is based on the concession systeut, also incorporates
significant elements of the claim systems.

Exploration is subject to the grant of an explamati permit
(undersokningstillstdng)and the extraction/exploitation of concession emifs is
subject to the grant of an exploitation concesdbearbetningskoncessipnAs
regards any area of land above ground needed fiun@, whether open-cast or for
underground extraction, that land needs to be dasdd for such a purpose in a
special land designation proceedingafkanvisning The grant of permits under the
Minerals Act is best described as an administragiv@cess in which the Mining
Inspectorate is the official body granting permifhe initiative in the permit
granting process lies wholly with the applicant enthe application procedure. If
more than one party has applied for an explorgtienmit in the same area, the party
applying first has precedence on the principleirst-£ome, first-served as found in
the claim system.

All land, regardless of type of ownership, in pipie is open for exploration
permit applications. Prospecting or exploration may, however, be conducted in
national parks. A number of “impediment provisiomequiring special exemptions
(dispensations) also apply in a number of areasifsgaly protected under the
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Environmental Code, such as virgin mountain aresd Matura 2000 areas. In
practice, this rules out prospecting and miningrapens unless permits are granted.

An exploration permit confers the sole right of lexjng a defined geographical
area and is valid for three years, with certainsjmlities for renewal. The area may
not be so large that suitable exploration is nasilele. An exploration permit holder
acquires priority over others for an exploitatioancession when certain basic
requirements under both the Minerals Act and envirental legislation are satisfied.
A party proposing, by authority of an exploratioarmit, to commence exploration,
must draw up a plan of operations, which is to ivergto the landowners concerned.
An exploitation concession entitles the holderxtract and appropriate concession
minerals for 25 years. In order for a processingniteto be granted, a deposit must
have been found that is likely to be economicaligble. In a land designation
proceeding where the landowner and mining compaawe mot entered into an
agreement, the Mine Inspector decides the grouatintay be used for the mining
operations.

In order for a mining project to be approved, pasitin is also necessary for
any environmentally hazardous activity as defineden the Environmental Code.
The Environmental Code is a codification of cengalironmental legislation. The
Minerals Act and the Environmental Code apply stamgously.

4.1.2 The Minerals Act and its Application

The principal rules governing the exploration argleitation of minerals in Sweden
are contained in the Minerals Act (1991:451) an@ tWinerals Ordinance
(1992:285)° The Minerals Act applies solely to that termedrfcession minerals”,
i.e. those minerals that, according to ttevaux préparatoire®f the Act, occur on
such a scale and in such a way that their extradsioviable and requires extensive,
systematic and often scientifically based prospecthethod$®® The regulations in
the Minerals Act make no distinction between mifsecurring on the surface or
deep down. Gold, silver, iron, copper, nickel, alshale, fluorspar and diamonds,
for example, are all concession minerals. The rariggtatutorily regulated minerals
has varied from time to time, due both to the pesgrof technology and the
discovery of new substances, but also due to thgadtmof different economic
schools of thougHt*

A party wishing to explore and process minerals rb&y an amateur or
professional, but an exploration permit may notdsanted to a party who has

292 The Minerals Act superseded the 1974 Mining Aat e 1974 Minerals Act. To a great
extent, provisions of these earlier acts were sirtiginsferred to the Minerals Act, Legislative
Bill 1988/89:92, p. 48. The foremost purpose of thew Minerals Act is to establish
uniformity in the legislation, broaden the rangenuherals subject to statutory controls and
achieve co-ordination with urban planning legislafiespecially the Natural Resources Act,
which now forms part of the Environmental Code.

293 | egislative Bill 1988/89:92, p. 50.

2% See Liedholm Johnson (2000).

54



previously been found to be unsuitable for pursuérploration worké®® Given the
hazards involved in exploring certain types of d@{o such as diamonds, oil and
gas, certain competency requirements can &XisSpecial legislation applies
concurrently with the Minerals Act to radio-activ@ibstances — uranium and
thorium, for example — intended for use in nucleaergy”®’ Uranium and thorium
are both concession minerals and as such come tirelaules of the Minerals Act.

The Minerals Act applies to areas including laked watercourses as well as
dry land, but not to the sea: there the Contineditedif Act (1966:314) is applicable.
The right of exploring the Continental Shelf ansl iitatural assets belongs to the
state. The government can give permission to & fudier than the state to explore
and extract natural assets on the seabed. A pefrtiiis kind has to be combined
with any conditions as needed for the protectiopublic interests and individual
rights. Human health, the environment and secusigyes are all considered here.
Permits can also be made conditional on stateggaation in the operation or on
payment of a charge to the state.

The overriding aim of Swedish mineral policy isfazilitate a viable mineral
industry including both Swedish and foreign actSfsLhe Minerals Act is primarily
an instrument of industrial policy, designed torpode the extraction of minerals
regarded by the government and parliament as indistusable and economically
important, where prospecting and extraction are plmated and resource
intensive®®® The Minerals Act is usually described as basedthen concessions
system while incorporating strong elements of tleénts system. One of the main
purposes of the Minerals Act is to regulate thetreh between prospectors and
mine owners on the one hand, and landowners ahd ligders in the land, on the
other. Only a small number of provisions have &edint purposé®

A basic principle of the Minerals Act is that thigght of prospecting and
extracting concession minerals can be grantedpgerson other than the landowner
by resolution of a national authoril%. In the same vein, a landowner can be
compelled against his wishes to surrender landHerextraction of minerals. The
Minerals Act also includes certain provisions mdimdpconsideration for the natural
and human environments, as well as to the objecivaineral assets being put to
appropriate us&? The environmental interest, however, is mainlyvited for in
legislation other than the Minerals Act, namely Eveszironmental Code (1998:808),
which applies concurrently.

Minerals not enumerated in the Minerals Act, ead$par, mica, limestone,
sand and gravel, comprise “landowner minerals” arel termed the landowner’s
property. Much of Sweden’s bedrock comprises lamadwninerals. A landowner
can thus normally prevent other parties from explgi such deposits. There are,

29| egislative Bill 2004/05:40, p. 37.

2% | egislative Bill 1988/89:92, p. 53.

297 The Nuclear Operations Act (1984:3).

298 | egislative Bill 1992/93:238, p. 5.

29| egislative Bill 2004/05:40, p. 30.

300 egislative Bill 1988/89:92, p. 75.

308 1bid at p. 45.

302 Minerals Act Chap. 3, s. 3 and Chap. 4, s. 5.

55



however, certain, albeit limited, possibilities far party conducting a business
enterprise — a granite quarry, for example — to abgploit these deposits, provided
that the exploitation benefits the locality conanlf this is the case, it can take
place under the authority of the Expropriation AtB72:719), which sets out
mandatory regulations for expropriations by thetestar individuals. The most

common way of gaining access to landowner mineigalsy purchasing the land
concerned, or signing an agreement with the landown.e. without state

intervention.

Commercial exploitation of landowner minerals regsi an environmental
permit. Notable is that the extraction of peatdaergy purposes is also the subject
of specific legislation, namely the provisions lo¢ tCertain Deposits Act (1985:620).
This Act builds on the concessions system, whicamaehat the landowner’s rights
can be circumscribed if the question of exploratamd processing arises. Here
again, the economic viability of any deposit is @at@nial consideration.

4.1.3 Ownership of Lands and Minerals

All land and water areas in Sweden are basicaljddd into property units with
unique designations and specific owners. The laaigeas of water comprised by the
sea and the larger lakes (four in number) are aeption. Property owners may be
natural or legal persons, the state or a munidipaliarge areas of Sweden are
owned by private persons, covering in total ab®@¥4f the country.

State land holdings are largest in the north ofd&me Large parts of the state-
owned land consist of non-productive land in therfoof mountain and wetland
areas. However, large areas of productive forest @wned by state forestry
companies. The municipalities, 290 in number, oaaghly 2% of Sweden’s land
area>® The state and municipalities as landowners, @ated mostly the same as
private individuals. On the other hand, their rewbility for public services gives
them a special position when it comes to influegdand us€® The Minerals Act
does not include any special provisions on the aapbn and processing of
minerals according to different kinds of ownershisfferent kinds of land use, on
the other hand, can make possible, prevent or #intivities under the Minerals Act.

Despite the fact that ownership of land is diregBared to its division into
property units, Swedish law does not have an exglifinition of a property unit
(fastighe}. The most common form of property unit considta @elimited area on
the ground together with its appurtenant buildiagd other structures. There are no
statutory provisions indicating how far such a @ty unit extends upwards and
downwards on a vertical axis. One commonly accepted, however, is that the
extent of the property is such that no one bubtheer is entitled to exploit the area
above or below ground. Since 2004, a new type opgrty unit, known as a three-
dimensional property unit, is now possible undex 8wedish legal system. This

303 SCB (2004).
304 Julstad (2005), p. 16.
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property unit can be delimited both horizontallydawvertically, and in this way,
constitute a volume, e.g. a certain storey of &g or a tunnef’®

Information about property units, approximately 3wllion in number, is
contained in the national Real Property Registastighetsregistref)which also
includes a digital cadastral index map. The Swedigtem of property ownership
registration is very similar to a title or Torresystem. The property register contains
particulars both of the properties themselves a@nawmership. The National Land
Survey is responsible for the operation and admnatisn of the register.
Information about exploitation concessions alsotbase entered in this register, but
the prime source for these particulars is the MiheRights Register
(mineralrattsregistret)which is managed by the Mining Inspectorate.

Ownership of real property in Sweden is indivisjlplendering it impossible for
one person to own, for example, property fixtu@sd another person to own the
land®®® The powers vested in the owner of a propertylahdowner, are not directly
stated in the Swedish legislation. Putting it simmiwnership carries with it all the
powers over the property that are not limited tgidiation, e.g. by provisions of the
Minerals Act. The property owner basically owns raditural resources within the
property, such as growing crops, timber and landwwninerals, like gravel and
granite. Permission may be needed, however, unther tegislation to exploit the
resources. Land ownership can also be describédeaswner being entitled to an
ongoing land use, e.g. agriculture.

The protections afforded with respect to expropiatunder Swedish
constitutional law also have a bearing on land aamip>°” One such protection is
that ownership can only be limited for essentiabljpuinterests and that the owner
must be indemnified for any losses caused by sdermg the land or suffering
restrictions on the right of land use. Howeverardowner is not always guaranteed
compensation and may sometimes have to toleratertairc encroachment on the
right of ownership without being compensated for it

Mineral assets governed by the Minerals Act occapgpecial position in this
system. Theravaux préparatoire®f the most recent amendments to the Minerals
Act prescribe that mineral extraction is such argyr public interest that the
constitutional prerequisites of interference witte trights of landowners must be
deemed satisfief® The Minerals Act does not, however, define “puliiterest” as
such. The state has not actually laid claim toramerals in modern times.

In addition, the Minerals Act does not provide amgication of the ownership
of concession minerals. It rather merely indicate®, under certain circumstances,
has the right of dispose over them. Neither doesctinstitution say anything about
whether the mineral deposits concerned belong ¢onttion or the people. The
guestion of the ownership of the nation’s mineesaources has been addressed by a

305 | egislative Bill 2002/03:116.

306 julstad (2003), p. 83.

397 The Instrument of Government Chap. 2, Art. 18.
308 | egislative Bill 2004/05:40, p. 31.
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host of legal scholars, not least in the early yedithe 20th century, and has been a
subject of divided opinions, with various theoriesng propoundetf?

Questions of ownership rights were never raisetiértravaux préparatoire®f
the Minerals Act as originally worded. In conneatiwith legislative work in the
1970s, it was stated that the issue of whethercthentry’'s mineral assets should
belong to the state or the landowner nowadays w8sad theoretical interest, and
that the question had not really been settled itieedegislation®™ In the absence of
case law under the Minerals Act concerning who thes right of disposal over
concession minerals, there is no particular regiricon a landowner’s ability to
exploit those minerals in the same way as othererala on his property. The
landowner can also undertake exploration on his tamd without a permit being
necessary, to an extent commensurate with his moagidandowner. However, he
may not encroach on another party’s land, e.g. $igguor building a road:* The
landowner may also extract concession mineralsidonestic needs without a permit
being needed under the Minerals Act, and this appid some extent also after a
permit has been granted to another p3tty.

As of 2005, the landowner receives a certain amofifrhineral compensation”
for minerals extracted on his property; this is atipl reversion to what applied
previously. The state also receives a share of naineompensation. This
compensation, according to the law-maker, is tordgarded as consideration for
permitting the exploitation of the natural resosrc8uch compensation to the state is
also natural viewed from a historical perspectivehe portion of mineral
compensation paid to the state is to finance rebefar the sustainable development
of mineral resource¥? In summary, even if the state is not regardedhastiue
owner of minerals falling within the Minerals Adt,does have a decisive influence
on the exploration and extraction of mineral assets

In the award of permits under the Minerals Act,deot of certain user rights in
the property must also be taken into consideraiiomddition to the landowner or
property owner. These rights include user rightseeents and reindeer husbandry
rights. A user right can be described as a persigts to use land or buildings on a
property belonging to someone else, e.g. by leddeluite a large proportion of
Sweden’s farmland is leased, i.e. not farmed byotheer. The lessee can be said to
enter into the landowner’s stead for the duratibthe leasehold agreement. A user
right is of a limited duration, with a maximum peadti of generally between 25-50
years. An easement entitles a property to use angtioperty in a certain specified
way, to make provision for various ancillary neeasements in Sweden can only
be granted in favour of a particular property. ghti of way and the right to fetch
water from a well are common easements. Reindesvamdry rights are a special
user right that the Sami, though their connectiath vBami villages, enjoy in

309 jedholm Johnson (2000).

310 Government Inquiry 1969:10, p. 137. Digman (1953)37.

311 egislative Bill 1988/89:92, pp. 94-95. Mineralst’Chap. 3, s. 2.
312 Minerals Act Chap. 5, s. 2.

313 |egislative Bill 2004/05:40, pp. 60-64.
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mountain areas and also in large forest areasrttfierm Sweden as further discussed
in the next section.

4.1.4 Native or Indigenous Peoples

The Sami rank as Sweden’s only indigenous populat\m indigenous population is
defined as a people descended from ethnic groupgylin the country when the

present national boundaries were defined, andratsining their social and cultural
institutions®** The Sami are one of Sweden’s national minorities as such enjoy

constitutional protection as an ethnic minofityThe Sami have long been living in
northern Scandinavia and the Kola Peninsula. lieedimes, they lived by hunting

and fishing, with reindeer as an important quakith the passing of time, their
traditional activities changed to working with aadcompanying reindeer flocks
between different pastures. The Sami people’s tidstbuse of the land has given
rise to a special user right, reindeer husbandgtst’® The right of reindeer

husbandry enables a Sami to use land and wateeiftdeer grazing, hunting and
fishing, but this right can only be exercised bgami who is a member of a Sami
village. The right is in perpetuity and is basedcastom immemorial.

The right of reindeer husbandry is of importancelémd use in Sweden, as it
affects roughly one-third of Sweden’s land areavikm as the Reindeer Husbandry
Region. The Sami are estimated at approximatel@QD7persons. Fewer than 2,500
are reindeer-herding Sami and members of a Saftageil There are about 50 Sami
villages altogethet!” The Sami villages have an important function feindeer
husbandry. In principle, all the land on which dger husbandry is permitted is
divided between them.

The right of reindeer husbandry is governed by igppdegislation and is also
constitutionally safeguardéd The Reindeer Husbandry Region comprises year-
round lands and winter pastures. Migration patla trave long been in use are
followed with the migration or transfer of reinddegtween different pastures. The
right of reindeer husbandry is exercised at theesime as the landowner uses the
land, e.g. for forestry. The outer geographicaliutzuies of the Reindeer Husbandry
Region have long been unclear, which has been seaafudifficulty to the reindeer
herders, farmers, landowners and the state alilis. dhcertainty has also given rise
to a number of lawsuits. The issue has been loakedoy a government boundary
commissior’*® Due partly to the vagueness of the rules concgrifia land rights of
the Sami, Sweden has not acceded to ILO Conved®concerning Indigenous
and Tribal Peoples in Independent Countries. L&nalwledge as possessed by the
Sami people has been of great historical importdocere prospecting in northern
Sweden, resulting in major discoveries of coppen bre, lead and silver deposits.

314 Government Inquiry 1999:25, p. 47.

315 The Instrument of Government Chap. 1, Art. 2.

316 Government Inquiry 2001:101, p. 11.

317 Government Inquiry 1999:25, p. 53.

318 Government Inquiry 1999:25, p. 88. The InstrunwrGovernment Chap. 2, Art. 20.
319 Government Inquiry 2006:14.
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The right of reindeer husbandry must be taken @mosideration in the award
of permits under the Minerals Act. A Sami villaged claimholder in all matters
concerning land use within the village boundartesploration may not commence
before a plan of operation has been communicatgardprietors of any reindeer
herding right, which means that the Sami villagaaaned can study the plan and
present any objections it may have. Before an dégtion concession can be
granted, the proprietor of the reindeer herdingtrigust be given the opportunity to
express their opinion. An exploitation concessian be made subject to conditions
necessary for protecting the right of reindeer hnsly**° Compensation is to be
paid if damage or encroachment results from thdoeapon or from land being
taken into use for extraction. Compensation, faanemle, can be with respect to a
reduced grazing acreage resulting in higher graitensity in other areas and for
movements of the reindeer flock past the area dasig for mining.

Its protected status as a national interest urideEnvironmental Code is also
of consequence for reindeer husbandry. Areas ofl land water that are of
importance for reindeer husbandry and that conetitu national interest must be
protected from measures that can palpably impede dbnduct of reindeer
husbandry?! Migration paths, calving lands and certain areiis particularly good
grazing conditions are areas within the Reindeeshidndry Area that can constitute
national interests. Protection of certain areasre/meindeer husbandry is practised
has been prompted by the land claims of reindesbdndry often having had to
defer to other important land use interests suchmising and hydropower
development. A heightened protection against etation applies to virgin
mountain areas comprising unspoiled nature witlioatls in parts of the Swedish
mountain region. These areas are reserved in peafdr reindeer husbandry and
outdoor recreatioff? It should be mentioned in this connection, howewhat
miner3a2I3 deposits can also constitute national @stesr under the Environmental
Code:

4.1.5 The Development of Mining Legislation

Rights in mineral deposits have long been subgetddislation in Sweden. That seen
as the first general mineral legislation was erhaiering the 15th centur{y’ That
act was structured to support and regulate theebidn of the first metals mined in
Sweden, namely iron and copper. Legal provisiorts raarket needs have changed
continuously since then, with varying degrees déhee between the interests of the
state, landowner interests and the rights of papispecting for and extracting
mineral asset¥>

320 Minerals Act Chap. 4, s. 5.

321 The Environmental Code Chap. 3, s. 5.

322 egislative Bill 1985/86:3, p. 57. Government ligu2001:101, p. 283.
323 The Environmental Code Chap. 3, s. 7.

324 Almquist (1930), p. 11. Digman (1953), p. 14.

325 See Liedholm Johnson (2000) and (2001).
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One important premise of mining legislation, stidllid today, is that mineral
prospecting is regarded as beneficial to the conitsnuAccordingly, minerals
legislation since the iB5century has been influenced by an endeavour neulkite
native extraction of various minerals. Another #figant premise here has been that
the utilisation of the country’'s mineral deposits bhest promoted through the
likelihood of economic gain to the party discoveria deposit, e.g. through that
party also being entitled to exploit the deposit.

The development of a claims system in Sweden waspleged by the 18th
century, when practically all known metals and méte became the objects of a
claims procedure. The 19th century witnessed tresipg of the 1855 and 1884
Mining Statutes, both based on the claim systemaasthe subsequent 1938 Mining
Act. Swedish law came under the influence of mithl€entury German mining
legislation®*® A host of the terms and concepts as found inevaBiivedish mining
legislation are directly borrowed from Germany. ©ndhe 1884 Mining Statute,
claims could be staked, for example, for the metélgold, silver, platinum, lead,
copper and iron; this marked a reduction compacedatrlier practice. Under the
1855 and 1884 Mining Statutes, the landowner wakglexh to a one-half share,
together with the claimant, in the mining operatéom the profit accruing from it.

The 1938 Mining Act deprived the landowner of higntilowner portion” and
substituted a Crown portion, whereby the Crowntatesbecame entitled to the one-
half share previously accruing to the landowne&aimining enterprise. This was
partly prompted by the need for public influence tbe mining industry and the
possibility of enforcing the extraction of mineralsstead of landowner portion, the
landowner received a landowner chargedagaravgéald equalling 1% of the value
of the claimable minerals extracted from the properhis charge was abolished by
the 1974 Mining Act, which was also based on tlaénuisystent?’

Historically speaking, certain mineral deposits eal¢ salt, alum shale and
uranium, for instance — have also been regulatatidogoncession system. The 1884
Coal Act made coal, which until then had been cidile, concessionary. The main
purpose of this Act was to balance the rival lasd mterests of the coal industry and
landowners. If more than one party applied for acession in the same area, the
state decided between them. The party discovetieg deposit was entitled to
reasonable compensation, the amount of which waBetset in the concession
awarded to another party. All concessionary misesaére made subject to the
Minerals Act in 1974,

The present Minerals Act came into force in 199 esseding the Mining Act
and the Minerals (Certain Deposits) Act passeddindl The Minerals Act entailed
the abolition of certain statutory restrictions wspg special permit requirements on
foreign companies and persons.

The Minerals Act was amended already in 1993 withieav to improving
general conditions for prospecting and mining opena in Sweden. The Crown

326 Government Inquiry 1969:10, p. 187.

327 | egislative Bill 2004/05:40, pp. 63-64. LegislaiBill 1992/93:238, pp. 10-11. The
government’s view was that there was no reasonaf@roperty owner to be entitled to
substantial payment from a mine owner without hgemdo anything for it.
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portion held by the state in mines was abolishedjtavas found to place the

Swedish mining industry at a competitive disadvgatand to stand in the way of
foreign investments. Direct prospecting activity the state was discontinued at
roughly the same time. The validity of exploitatiooncessions was extended from
ten to twenty-five years, ten years being considldm® short a time to afford a

prospector adequate guarantees of being allowedpioit a deposit. The suitability

prerequisite for exploitation concessions was abelil, except with respect to oil
and gas.

The Minerals Act was amended again in 1998, wite #im of further
improving the conditions for prospecting. The esien of exploration permits was
increased from a maximum of ten years to fifteeme Minerals Act was once more
amended in 2005, but this time with the aim of esding the balance between the
landowner’s interests and those of the mining itrgusThe growth of interest in
mineral prospecting during the 20th century hadttegrospecting in more densely
populated areas, eliciting protests from landowrgn@rters. The public interest in
having a Minerals Act was also called into questigrcertain players. In short, the
existing minerals legislation had come to be seemrdair and anachronistic. The
official inquiry then mounted was primarily concechwith improving the position
of the landowner.

Under the changes adopted, exploration permits wesde subject to the
drafting of a plan of operation for the activitiegended. Prospecting near housing
developments was limited and more closely reguladedearlier rule, whereby land
could be built on purely under the authority ofeaqploration permit, was abolished.
In connection with mining operations, special malemompensation was introduced
for the landowner concerned and the state. The ensgtion equalled 2/1000 of the
estimated value of the quantity of mineral extrdctad removed during the year
within the area for which the exploitation concessihad been granted. The
reintroduction of a special landowner’s right ofrqeensation for minerals extracted
was motivated in théravaux préparatoiredo the Minerals Act partly by the need
for wider acceptance of certain properties beinlgset for mining operations, and
also as a means of improving conditions for miropgrations in Swedef®

4.1.6 Administration of the Minerals Act

The Swedish system of government is fairly decéetrd in comparison to other
European countries. The ministries (government deyents) are relatively small
and much of the operational work of government i@ on various national
authorities at the sectoral level. The Geologicalv8y of Sweden Sveriges
geologiska undersoknin@GU), including the Mining InspectoratBgrgsstate) is
the main authority responsible for mineral managermeSweden. There are several
other authorities tangentially operative in the imgnindustry, particularly in the
environmental context.

328 |_egislative Bill 2004/05:40, p. 62.
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Geological Survey is the central administrativehatity in charge of issues
concerning the geological characteristics of Swedad the management of its
minerals. As such, it has the task of providing ematketing geological information.
The Mining Inspectorate is a special decision auttyhavithin Geological Survey as
of January 2009. Geological Survey is accountabl¢hé Ministry of Enterprise,
Energy and Communicationsl&ringsdepartementet)

The Mining Inspectorate is responsible for mattmming under the Minerals
Act, with its history as a national authority datiback to 1637. It is headed by the
Chief Mining Inspector, a government appointee tdisk, pursuant to the Minerals
Act, is to examine permit applications for the exption and processing of mineral
deposits and to monitor compliance with the Act.e Thnspectorate has been
commissioned by the government to facilitate exation and extraction of mineral
substances coming under the Minerals Act by medhsaro efficient permit
procedure, in addition to supervisory and informaail activities’>®

The Mining Inspectorate is a small official bodytlwfew employees. Central
decisions in connection with the award of permitgler the Minerals Act are made
by the Chief Mining Inspectobérgmastaren)The Chief Mining Inspector can also
refer exploitation concession issues for primageasment to the government, e.g. in
the event of particularly large or controversiahng projects=° The Chief Mining
Inspector is also charged with the settlement offlats and disputes between
landowners and mining companies. The various datsiaken by the Inspectorate
under the Minerals Act can be appealed to eithemne court or an administrative
court. Compensation decisions are appealed tocadaart, while other legal issues
are appealed to an administrative court. Appeaksnag decisions in matters of
suitability are made through an administrative pthae. For matters of this kind the
government is the supreme instance.

The Mining Inspectorate keeps a special Mineral hRig Register
(mineralrattsregistretMRR) that can be accessed through its website. rEigister
contains information concerning the various permitnted under the Minerals Act,
for example, exploration permits, exploitation cessions and land designations.
There is also a digital map linked to the regisiére registration of mining rights
does not have any intrinsic legal effet¥s.

4.1.7 Land Use and Environmental Legislation Signiant to Mineral
Development

The Minerals Act is enforced parallel to other &giion. Certain of the principal
land-use and environmental legislation affectinginmg projects are briefly set forth
below. The Minerals Act has been partly co-ordidatéth that legislatiorf>?

329 BergsstatenArsrapport 08.

330 Delin (1996), p. 152.

331 Hedstrom (e-mail 30 May 2006).

332 Minerals Act Chap. 1, s. 7. The manner in whichoodination was to be achieved
between the Minerals Act and urban planning leticgiawas a pivotal issue in the drafting of
the Minerals Act, Legislative Bill 1988/89:92, dL.@elin (1996), pp. 38-39.
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— The Environmental Code (1998:808)
— The Planning and Building Act (1987:10)
- The Heritage Conservation Act (1988:950)

The Environmental CodéMjljobalken) entered into force in 1999, superseding 16
laws in the environmental sector and thus consiguthe main environmental
legislation in Sweden. Some fifty government retates are linked to it.
Structurally the Code is quite unique by internagiostandard®®® Sweden's EU
membership necessitated harmonisation with devedofsn in international
environmental law — the Rio Declaration and AgeBdlafor instance — and this was
duly provided for in the legislative process.

The advent of the Environmental Code had the efiéglacing more stringent
requirements on the party engaging in environmbintedzardous activities and of
tightening up the procedure generating environnteimgact assessments. The
enactment of the Environmental Code also underdctire importance of work for
the preservation and protection of biodiversitycluding safeguarding habitat
protection areas. This is clear from the preambMhich states that the
“Environmental Code shall be applied in such a wayto ensure that ... valuable
natural and cultural environments are protected preserved.” Environmental
considerations are thus of the utmost importanaeimection with the planning of
land and water areas.

The Environmental Code’s General Rules of Constderaare to be invoked
with any action seen to be having an environmeaftatct>*

Persons who pursue an activity or take a measurintend to do so, shall
implement protective measures, comply with resoid and take any other
precautions that are necessary in order to prewamder or combat damage or
detriment to human health or the environment agsalr of the activity or

measure. For the same reason, the best availatediegy shall be used in
connection with commercial activities.

A party carrying on an activity causing harm to #evironment is responsible for
after-treatment. A party engaging in prospectingnoreral extraction has the duty to
observe the General Rules of Consideration, tregitral stipulations and principles,
and also be able to demonstrate complidfite.

The Environmental Code contains special provisionsthe management of
land and water ared¥ These provisions are designed to promote a rebkonae
of natural resources in both the long and shortrttom a comprehensive societal
perspective. Accommodation of both preservationergdts and exploitation

333 Michanek and Zetterberg (2004), p. 22.

334 Environmental Code Chap. 2.

335 | egislative Bill 1997/98:90, p. 216.

336 Environmental Code Chap. 3 and Chap. 4.

64



opportunities is to be made possiBie.Large virgin areas of land and water,
ecologically sensitive areas, and agriculture amdstry of national importance are
always to be protected to the maximum extent ptessithe same applies to areas of
importance, e.g., for reindeer husbandry, natuesuby, cultural interest, outdoor
recreation, valuable substances they contain ompéoposes of national defence.
These areas can also constitute national interiestghich case they must always be
protected.

When an area is of national interest for severedbrimpatible purposes, priority
must be given to the purpose best conducive to-lemg management of the land,
except where defence interests of outstanding itapoe are involved. Various
national sectoral authorities are required to &hrparticulars of areas judged to be
of national interest. Geological Survey, for exampis responsible for the
assessment of national interests in areas congawatuable substances such as
minerals®® In addition, the Environmental Code specifiesaiargeographical areas
that come under direct protection and are regaadedational interests for purposes
of tourism and outdoor recreation. These areadesmgnated along the coasts, rivers
and in certain mountain regions. The area protectiescribed above, national
interests included, is safeguarded insofar as pipdamage can be prevenféd.
Measures, e.g. mineral extraction, which palpaldyrha national interest are an
absolute impediment to mining operations, unlessiposit in itself also constitutes
a major national interest. In summary, the managémpevisions can be seen as a
planning instrument preceding decisions on chareyedi use**°

Parts of the Environmental Code also contain sggegfovisions aimed at
preserving and caring for land and water areasutstanding value. These areas
include national parks, nature reserves, cultuserkes, natural monuments, biotope
protection areas, wildlife and plant sanctuatfég.here are 29 state-owned national
parks including a recently created maritime ardeesE have the greatest protection.
The purpose of nature reserves is to preserve J@gify, to care for preserves
containing valuable natural environments, and tivisle necessary areas for outdoor
recreation. A culture reserve is designed to puesthre historical dimension of the
landscape, e.g. historic agrarian landscapes. dlatwwnuments are unusual natural
objects, most often botanical monuments. Biotopeteation areas protect the
habitats of endangered animal and plant speciefdlii®%iand plant sanctuaries
afford special protection for an animal or plaréaps in a particular area.

Several of these areas also form a part of therf@&000 network. Natura 2000
is a network of special preservation areas createll countries of the European

337 Rubenson (2002), p. 39. The management provistams be found in the Natural
Resources Act, enacted in 1987. The act was praimipgethe harrowing conflicts in the
1960s concerning land use in hitherto unspoiledstabaand mountain areas etc., in
connection with developments such as nuclear pplaats and the construction of airports.
3% The number of national interests for valuable wmmes are 130, (April 2009),
Bergverksstatistik 2008.

339 Michanek and Zetterberg (2004), pp. 151, 153.

349 Rubenson (2002), p. 39.

34 The area protection provisions in Chap. 7 of theinmental Code originated with the
Nature Conservation Act, effective from 1965.
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Union. It comprises areas designated by individvember States as Special

Protection Areas (SPAs) under the EU Birds Director nominated as Sites of

Community Importance (SCI) under the Directive be Conservation of Habitats

and Species. Preservation of biodiversity, i.ea®imuch as possible of all species
and their habitats, has become an important aimatfre conservation work in the

past decade. In 2000, ten percent of Sweden’'sdega was protected in the form of
national parks and other protected nature aredseavy augmentation of the land

area of nature reserves is currently in progressing 2000 alone, seventy new
nature reserves were added. In addition, new Naf@@0 areas have been
nominated over and above the 4,000 or so existidgyt**

Environmentally hazardous activities, including m@ are subject to a permit
procedure under the Environmental C3He.The permit procedure for an
environmentally hazardous activity is concernedhvdssessing its impact on the
surroundings. The assessment normally results énatlhard of permit, defining
conditions for emissions into soil, water and thimasphere. The environmental
quality standards issued by the government arenpbitance in this connectidff
Permits are also required for water operationsh siscdam construction, filling and
piling or the removal of harmful groundwarfér.

The Environmental Code also contains provisionseamironmental impact
assessments (EIA). The purpose of an EIA is toigbrbetter guidance data for a
decision or the award of a permit concerning emvitental hazardous activity. The
EIA must form part of the guidance data and faatiita comprehensive assessment
of the impact of a proposed activity on the envinent, human health and
management of natural resources. An EIA is to geaged to an environmental
permit application, but the requirements it hasmeet can vary depending on
whether the environmental impact is signific&fitAn EIA also has to be appended
to an application for an exploitation concessiodernthe Minerals Act.

In addition to the duty of after-treatment, the Eommental Code also includes
detailed provisions concerning responsibility fdre tafter-treatment of polluted
areas. Regulations also exist concerning lanadjlliwaste and furnishing a
security®*’ Certain specific regulations on liability at thepey of an exploitation
concession are also contained in the Minerals Act.

Permit procedures and supervision under the Enwiemtal Code are
administered by the government, county administeatboards, municipalities,
central authorities and the environmental courtse Environmental Code makes it
the government’s duty, as tribunal of first insanto assess the permissibility, for
example, of extractive facilities that can be ugmdthe production of nuclear fuel,

3423BC (2004), p. 80. Government Inquiry 2006:3%9.

343 Chap. 9 of the Environmental Code superseded368 Environment Protection Act and
various other legislation.

344 Chap. 5 of the Environmental Code.

345 Chap. 11 of the Environmental Code superseded pathe Water Act.

346 |_egislative Bill 2004/05:129, p. 53.

347 Chapters 10 and 15 of the Environmental Code.dbire 2006/21/EC of the European
Parliament and the Council of 15 March 2006 onrttemagement of waste from extractive
industries also has a bearing on the extractioninérals.
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such as uraniurif® The twenty-one county administrative boards aeelding arm of
the state at the local level. Their duties inclpervising the management of
natural resources within the county, and actingrg®rtant intermediaries between
the government and municipalities. The county adbtistive boards handle a
variety of permit applications, and a special emwnental panel assesses
environmentally hazardous activities (“category Rtidties”). The county
administrative boards also have a guiding role wétpard to the focus and extent of
ElAs. The municipalities can also make decisionsiceoning environmentally
hazardous activities having only a minor degreeenfironmental impact. The
Environmental Protection Agency and the Nationalei@itals Inspectorate are
central authorities. Major activities of an envinentally hazardous nature —
category A activities, which include mining — arssessed by the Environmental
Court.

It should be noted that right holders other thassénhdirectly identified in the
Minerals Act may also be entitled to appeal deaisiby virtue of the co-ordination
with other legislation, e.g. in the environmentasessment of proposed mining
activities under the Environmental Code. The Codditles environmental
organisations of more than three years standing 2j000 or more members to
appeal judgments and decisions concerning perféssons not owning property
within a mining area may also be entitled to appletideir immediate surroundings
are affected in certain way¥. Sweden ratified the Arhus Convention in 2005,
entitling members of the general public to accesérenmental information, and to
participation and access to justice in environmereoceedings® In this
connection, the Minerals Act was amended in suctvag that environmental
organisations, as already mentioned, also becartitednto appeal exploitation
concessions.

The Planning and Building ActP{an- och bygglagéncontains regulations
governing planning and building development. A bawiinciple in Swedish law is
that land use is subject to public (national ar@hlpcontrol. Every one of Sweden’s
290 municipalities is required to have a municipegdmprehensive plan
(6versiktsplah outlining the intended use of land and water @redhe
comprehensive plan must furnish guidance for futplenning and the award of
building permits, but it is not binding. It is todlude an account of the measures to
be taken in order to give effect to the regulationstained in the Environmental
Code concerning national interests. The comprebengian thus has a very
important bearing on the planning of mineral prasipg and mining projects, as it
indicates the natural and man-made environmentsate especially deserving of
protection and where future mining operations cqusetly may be complicated.

A municipality can govern land use in its planningrk with legally binding
effect by adopting area regulatiorsr(radesbestammelgeand drawing up detailed
development plangdétaljplan) regulating the positions of buildings and struesur
Area regulations can be used in limited areas tofoee the guidelines of the

348 Chap. 17 of the Environmental Code, "The Goverrtreaonsideration of permissibility”.
34 Rubenson (2002), pp. 126-127.
350 | egislative Bill 2004/05:65.
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comprehensive plan or to protect areas adjudgdaetaational interests. Detailed
development plans are mainly used for continuouslding development.
Exploration work under the Minerals Act may notdgiace in an area covered by a
detailed development plan or area regulations withgermission from the Chief
Mining Inspector. Prospecting and mineral extractimormally only comes into
guestion outside these areas, in places for whith @ comprehensive plan exists.
The erection of buildings in connection with midepaospecting and mining is
subject to building permits under the Planning Badding Act. The comprehensive
plan can also furnish guidance for decisions af kimd.

The Planning and Building Act and the managemerdvipions of the
Environmental Code are important above all in catipea with an exploitation
concession, which involves striking a number ofabaks between the mineral
interest and the purpose indicated by the gendeal. One particular difficulty
mentioned during the legislative process for carating mineral legislation with
urban planning legislation was the fact that a mihaterest can be hard to assess
before the nature and extent of any deposit arevkné mine cannot be localised at
will: exploitation or non-exploitation of the depbs a particular place are the sole
options®*

The Heritage Conservation Actggen om Kulturminnen mjn.includes
provisions on archaeological sites and culturalthge buildings. Its purpose is to
protect the cultural environment. A party plannigcarrying out work is obliged
under this Act to ensure that damage to the cultenzironment is avoided or
limited. There are two types of archaeological restaancient monuments and
remains, and ancient finds. Ancient monuments &mdams include burials, ship-
settings, runestones and other objects of histoiitarest physically belonging
together with the land. Cultural heritage buildingee buildings or structures
designated as cultural heritage buildings by reasothe outstanding cultural and
historical interest or value attached to them. Thegulations governing
archaeological sites set the parameters for thsilgbty of land areas being used for
mining operations. Ancient monuments and remaiespaotected, together with an
area surrounding thef¥ The protected area adjoining the ancient monuroent
remains must be as large as is necessary for thtegtion of the monument or
remains and is termed an ancient remains areardma this kind usually has no
boundaries, but these can be defined if necessary.

The protection of ancient monuments and remairef B general nature. It is
illegal to disturb, remove, excavate, cover ovebybuilding development, planting
or otherwise alter or damage permanent ancient ments or remains without
permission. This protection also encompasses astdgieal remains having no
visible indication above ground. Protection is fietmore extended to previously
unknown remains discovered in the course of anykwdresponsibility for
ascertaining whether fixed archaeological remaiay e affected by a proposed
working enterprise devolves on the person carnong the work. Particulars of

351 Delin (1996), p. 48.
%2 Heritage Conservation Act Chap. 2, s. 2.
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registered archaeological remains are contained 8pecial register, and certain
remains are also entered in the Real Property Regis

The National Heritage Board is responsible for supervision of heritage
conservation in Sweden, while supervision at thengplevel is the responsibility of
the county administrative boards. The county adstiafive board issues permission
for the removal of ancient monuments and remairthefy entail obstruction and
inconvenience disproportionate to their value. Vémgevelopment of a large area is
planned, the county administrative board may omlespecial investigation to be
carried out at the developer's expeff§eThe permit requirements of the Heritage
Conservation Act for interference with an ancieranomment apply regardless of
whether an exploration permit or exploitation cassien has been granted under the
Minerals Act.

4.2 Prospecting and Exploration Activities

A party wishing to prospect for concession mineratially has to obtain an
exploration permit ndersokningstillstand under the Minerals Act. Certain
operations, such as block prospecting and measutecen be undertaken within
the authority of the public right of accessallémansréattehy as in practice
presupposed by the regulations governing minerabeton. The right of public
access, which is constitutionally safeguarded, aescribed as the right of every
individual to gain access to land and water aresenging to others to a certain
extent and there gather mushrooms, berries and cgnin natural products? The
limits to this right of public access, however, @gisputed. Some guidance can be
found in the penal code, e.g. concerning crimingggass and conversion. Existing
roads and paths may as a rule be used, but no apeapproach another person’'s
dwelling house so near as to disturb the peacéethbme. Thus public right of
access requires the landowner to acquiesce in g&eons making use of his
property, albeit to a limited extefit: No extensive real prospecting is possible only
under the public right of access. It is worth memithg in this connection that the
Off-Road Vehicle Use ActTerrangkorningslagen1975:1313)) contains special
rules prohibiting the driving of motor vehicles -offad. The Act forbids driving on
bare ground for purposes other than those of dgrieuand forestry.

Exploration under the Minerals Act entails actedtito establish the existence
of a deposit of a concession mineral and to adodttaprobable economic value and
value generally, insofar as such work entails amyr@achment on the rights of the
owner of the land or another right hold& An exploration permit consequently is
needed when prospecting entails encroachment oratid®wner’'s property. With

353 Heritage Conservation Act Chap. 2, s. 11. MinefaisChap. 8, s. 1.
3% The Instrument of Government Chap. 2, Art. 18.

355 Bengtsson (1997), p. 186.

356 Minerals Act Chap. 1, s. 3.
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certain exceptions, exploration may be conductety doy the holder of an
exploration permit®’

4.2.1 Application for and Grant of an Exploration Permit

An exploration permit proceeding is initiated byaural person/prospector of age
and who is legally competent, or a legal personwrten application for an
exploration permit is submitted to the Chief Minirigspector (the Mining
Inspectorate). There are no statutory restrictiitis respect to foreigners.

The application is to include the name and addoégke applicant, the areas
and concession minerals referred to, the propeft@slowners) affected and their
addresses, the existence of land restrictions thay constitute impediments,
particulars confirming finds of concession minerasd the names proposed by the
applicant for the exploration areas. The applicaost also furnish particulars of
whether, and if so how, the activity planned impamt public and private interests
and, if so, how those interests are to be protedte@ddition, the applicant is to
submit a map, normally on a scale of at least 04M, and, if the Chief Mining
Inspector so requests, a plan showing the interdgdoration procedure and an
account of his possibilities of accomplishing thang™® The applicant must pay an
application fee of SEK 500 per area of 2,000 hestar part thereof and an advance
on an annual exploration charge related to the amdahe type of minerat?

The Chief Mining Inspector can reject a defectipplecation that cannot form
the basis of an assessment. Before this can hagipeapplicant is to be granted a
certain period of time in which to remedy the digiicy by supplementing the
application®® If two or more parties have applied for exploratipermits in the
same area, the first party to apply has priorite (tlaim system). If the applications
are rgglceived on the same day, the applicants wiltdually entitled to the common
area:

An exploration permit must refer to a particulagarnot exceeding that which a
permit holder can explore appropriately and otheewsuitably configured for the
purpos€® No limitations of size are indicated, nor are thany limits as to the
number of exploration permits that may be H&fd\Normally the applicant is to be

357 Minerals Act Chap. 1, s. 4. A property owner maylertake exploration on his own
property without a permit. A property owner mayoadglow another person to explore on his
property as well.

358 Minerals Ordinance s. 1.

359 Minerals Ordinance ss. 2, 10-11. Minerals Act CHap s. 2.

%60 Minerals Ordinance s. 4.

381 Minerals Act Chap. 2, s. 3.

362 Minerals Act Chap. 2, s. 1. In practice, the pseecequirement means the size of the area
varying according to the concession minerals b@rggpected and also depending on who
carries out the exploration (capacity and resoyrces

363 There was no examination of the applicant’s pdldls of carrying out appropriate
exploration as long as the area did not exceedtatfifuhectares under the 1974 Mining Act,
Delin (1996), p. 57. In practice, this size hasvedras a benchmark for the grant of
exploration permits to private persons or amateasppectors.
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allotted the area requested, provided that theimrmgents of appropriate exploration
can be met. An exploration permit is to be grarntetere is reason to assume that
exploration in the area can lead to a concessioremali find and the applicant has
the possibility/intention to accomplish an apprafiexploratiori®

An exploration permit may not be granted to a paity has previously shown
himself unsuitable to carry out exploration. Sitoas in which permits can be
refused can be, for example, when the applicantpnasiously shown a lack of
consideration for the landowner’s interests, or basducted an exploration in a
manner that has been harmful to the natural ouilenvironment®® Exploration
of more hazardous substances such as oil, gasiambrtds may only be permitted
where the party has shown himself to be suitetigdask.

The Chief Mining Inspector may decide cases coriogrithe grant of
exploration permits without any party but the apgtit having been granted the
opportunity to express his opinid?. Thus the landowners affected have no legal
right of expressing viewpoints before a decisiomiade. The county administrative
board, however, must be given the opportunity okinga a statement within a
certain time. In addition, the Chief Mining Inspactmust send notice of the
application to the property owners and other rigiaiders affected. Certain
applications, e.g. those concerning diamonds, a#se@ to be published, e.g. in a
local newspaper. The municipality concerned is atsatitled to submit a
statement®’

When the Chief Mining Inspector has granted an @spion permit, the
landowners and other claimholders affected mustdyeed with, and acknowledge
receipt of, a copy of the decision by the Chief MgnInspector. The decision also
has to be published in the official jourrRdst- och Inrikes Tidningaand in a local
newspaper. The county administrative boards andaipatities concerned are also
to be furnished with copies of the decision.

The applicant is entitled to appeal an adversesieti A landowner affected is
also entitled to appeal the grant of an exploragiermit, as are other right holders,
such as lessees or holders of reindeer herdintsrigippeals are to be lodged with a
county administrative court.

An exploration permit gives the grantee an exckisight of exploration and
access for the land within the permit area. An esgilon permit may not be granted
for the same minerals within an area where anqgihély already holds a permit for
prospecting or exploiting the deposits concernedspecial cases, however, another
party may be granted an exploration permit for pthanerals within the same area.
A case of this kind may exist if each of the mitean be extracted independently
and without any detriment to the rights of the rd) permit holdef®® In other

384 Minerals Act Chap. 2, s. 2. The regulations inMigerals Act are not intended to prevent
amateur prospecting. For this reason no detailach@ation of suitability is prescribed.

365 | egislative Bill 2004/05:40, p. 80.

366 Minerals Act Chap. 8, s. 1.

367 Minerals Ordinance s. 3.

368 Minerals Act Chap. 2, s. 4. Delin (1996), p. 64.
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words, work undertaken by authority of a right ¢eelefirst may not be obstructed or
delayed by work under a right created subsequently.

An exploration permit is valid for three years fréime decision date. Its validity
can then be extended to a maximum of 15 yearsfifdteenewal is for a total of up
to three years, if appropriate exploration has lesgried out within the area or if the
permit holder gives acceptable reasons for no eaptm having taken place and,
moreover, establishes the likelihood of the areiagoexplored within the time to
which the application refers. Thereafter renewalassible for a total of up to four
years, given special reasons, and then by a futtial of up to five years, given
exceptional reasons. Exceptional reasons can tstaguial work having been done
within the area and further explorations being llikeo lead to the grant of an
exploitation concession. Exploration permit renewahtail increased charges for
exploration®®

The Minerals Act contains provisions on waitingdsnwhereby, in areas where
another party has had a permit for prospecting xraeting minerals, new
exploration permits may not be granted for at lesst year following the expiry of
those permits. The ban on the immediate grant olew exploration permit is
intended to prevent circumvention of the Chief Mmilnspector's assessment as to
any renewal of a permit's validit/® The Chief Mining Inspector, however, is
empowered to grant exemptions from these provisifahere are special reasons for
doing so*™*

An exploration permit may not normally be granted land within a protected
zone surrounding an area included in an exploitatmncession. The protected zone
must extend 1,000 metres from the boundary of thea acovered by the
concessiori’? The protected zone may be reduced if special rsaspply. The
provisions concerning a protected zone are maimignded for the protection of
working mines from speculative prospecting directigjacent to the operating
point®”® The protected zone provisions cease to apply, hemyé mining operations
have not commenced within three years of an exiloit concession being granted,
which puts pressure on the concession holder taremmoe operations.

The Chief Mining Inspector must include conditidasthe protection of public
interests or private rights in the exploration pisrif necessary’* The conditions
may concern the manner in which activities are & donducted, mainly with
reference to the environmelit. Information or reminders concerning specific
provisions of the Minerals Act and other legislatioan also be included in the
decision, for the purpose of drawing the applicaattention to them. One obligatory

369 Minerals Act Chap. 2, ss. 5-7. Minerals Ordinassel0a-c.

370 egislative Bill 1997/98:47, p. 23. Minerals Achép. 2, s. 9.

37 «3pecial reasons” can mean the applicant beingialhesuitable and skilled for carrying
out an appropriate exploration. Suitability and epetence are thus ascribed greater
importance than with a system where the first daitntakes precedence, Legislative Bill
2004/05:40, pp. 38-39.

372 Minerals Act Chap. 2, s. 9a.

373 | egislative Bill 1997/98:47, p. 14.

37 Minerals Act Chap. 2, s. 10.

375 Delin (1996), p. 70.
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condition that must always be included in decisioascerning exploration permits
is the furnishing of financial security for compatisn. No exploration may begin
until financial security has been pledged for congation that may become due
arisin3g76from any damages or encroachment as a goesee of future exploration
work.

Exploration permits may be transferred with theseon of the Chief Mining
Inspector’” However, this is subject to the transferee haimg possibility or
intention of accomplishing an appropriate explamatiA party wishing to relinquish
his exploration permit wholly or partly without eahsfer taking place can notify the
Mining Inspectorate of this while at the same timgecifying the properties
concerned. The permit will then lapse after one thnowhen an exploration permit
has ceased to apply, partly or wholly, the Chiehiklg Inspector must inform the
property owners and claimholders concerned assceffect.

The number of exploration permits granted in 2@f18lked 282, as compared to
356 for the preceding year. There were 243 apjicatin 2008, compared with 400
annually for previous years. At year-end 2008, éheere 1,322 valid exploration
permits for an acreage equalling 5 % of the arégvaddert’®

4.2.2 Lands Available for Exploration and Mining

Exploration permits in principle can be granted dtirland, regardless of ownership
(whether private or state). Areas designated asmadtparks are probably the sole
absolute exception. Whereas earlier legislatios@ibed the prohibition of claims
(impediments to claim) in certain areas, the Mifersct prescribes prohibition of
activity as such (exploration work). This has pieadt advantages. The Mining
Inspectorate does not need to be informed in detdiile impediments that may exist
in different parts of the area. The prospectingyphas to obtain the permits needed
if areas deserving of protection are affected.

Under the Minerals Act, certain areas and a cekmid of land use constitute
impediments to mining activity. There are provisoconcerning waiver of these
impediments in the majority of cases. When applyorgan exploration permit, the
applicant must indicate whether areas of the kiffeceed by the impediment
provisions exist within or immediately adjacentthe area to which the application
refers. Exploration or exploitation may not takeqd within a national park or at
variance with provisions issued for nature and weltreserves pursuant to the
Environmental Code. Nor may work proceed within 20€tres of a protected object
for vital services, a churchyard or other buriabgrd, or within certain virgin
mountain areas without permission from the countimiaistrative board. If
permission is granted for prospecting within theuntain regions, the award of an

378 Minerals Act Chap. 2, s. 10 and Chap. 3, s. 3. laadatory security requirement for
compensation was introduced in the 2005 amendnfenthe purpose of strengthening the
landowner's position.

377 Minerals Act Chap. 6, ss. 1 and 2.

378 BergsstaterArsrapport 08.

379 Delin (1996), p. 78.
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exploration permit must be made subject to conaktinecessary for the prevention
of palpable harm to the natural and cultural gigsitof the area. Nor may

exploration be conducted without permission frome tlppropriate county

administrative board within a military protectedearor within the Esrange rocket-
launching area in Kirun&’

Permission in turn is required from the Chief Minimspector for exploration
and exploitation within an area situated less tharty metres from: A public
highway or the course of such highway in accordamite an established plan of
works, a railway or a canal open for public trangpor a public airport. The same
applies to an area within 200 metres of a dwelleigyrch, other assembly premises
intended for more than 50 persons, or an area avitlelectric power station or an
industrial facility.

Permission must also be obtained from the Chiefilginnspector for work
within an area covered by a detailed developmeah @End area regulations as
referred to in the Planning and Building A¢t.The grant of an exploration permit
within a planning area must not have the effect@interacting the purpose of the
plan, and the Chief Mining Inspector must obtain statement from the
municipality>®? The Chief Mining Inspector may attach conditiomshe permit.

Apart from the impediments that have now been meetl to exploration and
exploitation, there are, as remarked earlier, at lodsareas protected by the
Environmental Code as well as by the Heritage Quasien Act. There are biotope
protection areas, ancient monuments and remainsgeqted areas for wild animals
and plants (Natura 2000 sites), as well as nationtdrests of various kinds
pertaining to reindeer husbandry, nature consematand outdoor recreation.
Altogether some thirty different area protectionee an force. The county
administrative board determines the exploratioivéiets that are permissible under
the environmental protection regulations.

The duty of consultation under the Environmentati€by the party carrying on
an operation for activities that may significantiyter the natural environment,
without necessarily being subject to the requirenoém permit, is also importafft®
Permission is needed from the county administrabiward with respect to Natura
2000 sites, while an activity that may have a digant environmental impact is
subject to permission from the government. The tgofpermits is conditioned on
no alterative solutions being available for the\atytin question.

The Minerals Act also empowers the government toluele areas from
exploration work or exploitation under a “reserwder” This is in cases where the
work or exploitation can be presumed to impede igniicantly obstruct such
current or planned use of the land as is of majgrortance from the point of view
of the public interest*

380 Minerals Act Chap. 3, s. 6. Minerals Ordinancelgsand 14a.

38! Minerals Act Chap. 3, s. 7.

382 Minerals Ordinance s. 16.

383 The Environmental Code Chap. 12, s. 6.

384 Minerals Act Chap. 17, s. 3. An exploitation cosgien granted previously, however, is
unaffected by such a decision.
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4.2.3 Exploration Work and Obligations

The holder of an exploration permit may carry oukpleration work
(understkningsarbefeo show that a mineral included in the permitiissent within
the area and to more exactly ascertain the sizeyrenaand extractability of the
deposit®® There is no stipulation that exploration work lmeducted in order for an
exploration permit to be retained. An annual chasgpayable, however, based on
the number of hectares or part thereof within tkgl@ation area where exploration
has begun and the species of concession mineralcfigrge increases annually and
still more so if the exploration permit is renew&d.

A landowner may carry out exploration without arplexation permit on his
own land with the exceptions of oil, gas and diadsr landowner is not entitled to
do so, however, if an exploration permit has bemmigd to another parf§’ There
is nothing to prevent a landowner from applyingdarexploration permit in order to
reinforce his right, as long as he actually intetwdsarry out exploration work.

A plan of operation has to be drawn up before exgpion can begin. The plan
must contain an account of the exploration workpéal, a timetable for the work
and an assessment of the extent to which the wdtkpresumably affect public
interests and private right® For efficiency reasons, the plan of operations lman
something of a standard forfiY.Any landowners and other right holders concerned
must be served with the plan, as must Sami villdigeseindeer herding right exists
in the area. The plan must also be sent to thef Gtireng Inspector.

Objections to the content of the plan of operationsst be communicated in
writing to the permit holder within three weeksphan of operations becomes valid
if no objections are made, or if an agreement ickmed with the landowners and
other right holders concerned. If objections hagerbraised, the party holding an
exploration permit may request an examination efgilan of operations by the Chief
Mining Inspector. In such a case, the Chief Miningpector is to accept or reject
the plan. If accepted, the Chief Mining Inspectertd at the same time issue
conditions, if any, for the protection of publicténests and private rights, and the
prevention or limitation of inconveniend®. A decision by the Chief Mining
Inspector accepting a plan of operations can beapg to a property court. To
prevent groundless objections from delaying expiona the Chief Mining Inspector
may resolve that the plan of operations is valigreif appealed?

In addition to the plan of operations, and as dlyeanentioned, before
exploration can begin, financial security for daemgnust be pledged for any

385 Minerals Act Chap. 3, s. 3.

38 Minerals Act Chap. 14, s. 2. Minerals Ordinancel§sand 10a-c.

387 Minerals Act Chap. 3, s. 2.

388 Minerals Act Chap. 3, s. 5. Provisions concerramgobligatory plan of operations were
added through the 2005 amendments, the aim beinfadittate the dialogue between
property owners and prospectors.
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damages that may occur. Failing this, a landowrsr @quest that the Swedish
Enforcement Authority cancel the wotk.

The exploration work must be conducted in such g asto cause the least
possible damage to, and encroachment on, any p#mty’'s property and to the
natural and cultural environmerité.This means that the work must be limited to the
activities necessary in order to achieve the pwpdshe exploration. The Rules of
Consideration as found in the Environmental Code apply.

The exploration permit in most cases includes aficession minerals except
oil, gas and diamonds, unless the applicant hatidead certain minerals in the
application®®* Concession minerals extracted under the permith vdertain
exceptions, may only be used for investigatingrtbbaracter and their suitability for
technical processinyy® The right conferred by an exploration permit te lend for
erecting buildings was abolished through the 20@&ralments. The permit holder
may, to the extent necessary, use a road to ahihwiite area. Construction of a new
road requires permission from the Chief Mining lesior3®

No further provision is made concerning the extd#rithe prospector’'s powers.
Electrical measurements and various sampling opesabn the ground surface are
normal activities, together with diamond drilling investigate the bedrock in depth.
An environmental permit under the Environmental €ocay be needed for certain
activities, such as test extraction, which can wuitmlly harm the natural
environment. Other measures may require consulgtiavith the county
administrative board or the municipality pursuantite Environmental Code. These
are activities requiring no permit but neverthelese of such a kind as to
significantly alter the natural environment, eayge-scale earth-moving operations.
It is also of importance whether the prospectingl aifect areas deserving of
protection.

The prospector must compensate the landowner dnadl nght holders for any
damages or encroachment resulting from the exptoratork®” If conflicts occur
between the holder of an exploration permit andap@rty owner or special right
holder, the Chief Mining Inspector may adjudicdte dispute if requested to do so.
Disputes concerning the amount of compensationd@onage and encroachment
entailed by the exploration work are also to beudidjated by the Chief Mining
Inspector. The costs of resolving these disputestarbe borne by the permit
holder>®®

A party engaging in exploration work contrary toethprovisions of an
exploration permit, commencing exploration work heitit furnishing a financial
security and drawing up a plan of operations, cafifed or sentenced to no more
than six-months imprisonment. The Chief Mining lesfpr may also order

392 Minerals Act Chap. 15, s. 4.
3% Minerals Act Chap. 3, s. 3.
3% Delin (1996), p. 72.
3% Minerals Act Chap. 3,
3% Minerals Act Chap. 3,
3% Minerals Act Chap. 7,
3% Minerals Act Chap. 8,
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compliance under penalty of a fiff€.An exploration permit can also be revoked if
activity is conducted at variance with the permirged:®

When an exploration permit ceases to apply witlewuexploitation concession
having been granted, the prospector (if professiacivity is being conducted) is to
submit, within three months, an account of the ergilon work completed. This
account is to be accompanied by a map of the atelared. Particulars are to be
included concerning the person carrying out thdaagion, the types of exploration
work carried out, the extent of the exploration atel results in the form of
unprocessed dafd

4.3 Mine Development Activities

Entittement to the exploitation of concession materrequires an exploitation
concessionlearbetningskoncessipaonder the Minerals Act. Exploitation is defined
in the Act as the extraction and utilisation ofcacession minerdf? The connection
between an exploration permit and an exploitationcession was a topic of major
interest when the Minerals Act was being drafteddé&f previous mining legislation,
the party successfully claiming an area in prireighs entitled to utilise the deposit
he found®® The provisions of the Minerals Act are designedneet the security
needs of serious mining enterprises, while retginihe basic purpose of the
concessionary procedure. An exploration permit éolig legally entitled to an
exploitation concession if certain basic requiretaeme satisfied®

4.3.1 Exploitation Concession for Mining Purposes

In order for an exploitation concession to be ggelnts deposit must have been found
that is likely to be utilized on an economic basisl whose location and character do
not make it inappropriate for the applicant to benged the concession request®d.

If two or more parties apply for a concession, éixamining authority cannot pass
over the holder of an exploration permit if the gexl requirements are satisfied and
the permit holder is suitabfger se The system established through the Minerals Act
means that most prospectors can be relativelyafumequiring the right of extracting
deposits found, if mineral extraction is permittache first placé® In exploitation
concession proceedings, a balance of intereststchd®e struck, pursuant to the
Environmental Code, concerning the use of the fandhineral extraction.

3% Minerals Act Chap. 15, ss. 4-6.

400 Minerals Act Chap. 6, s. 3.

40 Minerals Act Chap. 14, s. 3.

402 Minerals Act Chap. 1, ss. 3 and 4.
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4.3.2 Application for and Grant of an Exploitation Concession

A written application for an exploitation concessimust be submitted to the Chief
Mining Inspector and accompanied by an environnémact assessment (EIAY
The application is to include the particulars af #pplicant, the concession minerals
to which the application refers, and the area &fcThe applicant furthermore is to
indicate the properties affected by the applicataswell as any right holders other
than landowners as known to the applicant. Theiegun is also to make clear
whether there are impediments to exploitation amglagation, on account of
protected areas or areas that should be proteitteel Iand use may be prevented or
impeded by possible mining operations.

The application is also to include information asahether other parties have
applied for concessions for the same area or whétkeeapplication area is a subject
of existing exploration permits or exploitation cessions. Furthermore, it is give an
account of the impact of the planned activity omlguand private interests and of
the measures that, in the applicant’s opinion, r@eessary for the protection of
public interests and private rights. The applicétto present a plan in the
application for the activity intended and the pifrad conditions that, in the
applicant’'s opinion, should apply to the activitixploration permits that the
applicant holds or has held within the area arddoindicated, together with the
name proposed by the applicant for the area tohwthie application refers.

The application documents are to be accompanied tmgp and a description
of the area concerned, an account of the resudtgie exploration work has led to,
and geological and geophysical maps compiled tesaswhether a viable deposit
has been found. A working programme for the agtiytanned is also to be
submitted. The concession area is to be clearlyargop from the map and
description, as well as restrictions stemming frattmer permits granted or whether
an activity will presumably prevent or impede amoing land usé®® The applicant
is to pay an application fee of SEK 80,000 for eaghcession area. An incomplete
application can be rejected if it is incapable @ing used as the basis of an
examination of the matter, if there is no environtaéimpact assessment, or if no
application fee has been p4fd.

The Chief Mining Inspector is to send notice of #pplication and a copy of
the EIA to the property owners affected and otlghtrholders as identified in the
Minerals Act, as well as to priority right holdersholders of exploration permits or
exploitation concessions within the area. In additihrough official announcements
and notices, the Chief Mining Inspector is to imdé that objections to the
application are to be tendered in writing to theie€iMining Inspector within a
certain time, at least four weeks after the annemant was published, and that
objections to the EIA are to be lodged with thertgwadministrative boardf’

407 Minerals Act Chap. 4, s. 2. Minerals Ordinanc.
408 Minerals Ordinance s. 18.

409 Minerals Ordinance ss. 19 and 20.

410 Minerals Ordinance s. 21.
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As mentioned earlier, obtaining an exploitation egssion is conditional on a
deposit having been found that is likely to be ieafore indication), and whose
location and character do not make it inappropriatethe applicant to be granted
the concession requested. Ore indication has tmtertaken for every substance for
which a concession is requested. The location efdiéposit is designed to prevent
inefficient spatial configuration (or irrational n@ral exploitation), e.g. in the sense
of different concession holders having overlappargas. The character of the
deposit refers to the possibility of certain minetfaeing of special importance from
the viewpoint of defence and foreign polf¢y.The applicant does not have to meet
any special requirements of suitability in orderofatain a concession, except with
respect to oil and gas. A concession must refargarticular area defined according
to what is appropriate, having regard to the depdsé purpose of the concession
and circumstances generdly.In the decision awarding an exploitation concessio
the concession area is described in terms of ax@a@-ordinates.

If two or more parties have applied for a concesdr the same area, and
more than one party meets the ore indication reqents, the party having an
exploration permit in the area for a mineral in@ddn his concession application is
to have priority. If none of the applicants haseamploration permit, the party who
has carried out appropriate exploration work in go@a is to have priority.
Otherwise, the first party to file an applicatioashpriority (first-come, first-served).
If several applications were received on the saate,dhe applicants are equally
entitled to a share in the concessith.

In the grant of exploitation concessions, provisi@oncerning the use of land
and water areas under the Environmental Code @ tal be examined, i.e. a
statement in the matter of land use is also to Wlem#ted in the concession
proceedings. The compatibility of mining operatiovith other interests surrounding
use of the land must be examined. The Chief Midimgpector is to consult the
county administrative board in these matféts.

A concession, once granted, is binding in the mattéand use and is not to be
re-examined in the course of subsequent envirorahemeviews!® The
environmental impact assessment is an essentiaingrattant part of the guidance
data for this balancing of interests. The EIA midentify, describe and facilitate a
comprehensive assessment of the direct and indifesstts of a planned activity on
human life, animals, plants, soil, water, air, @is landscape and -cultural
environment and on management of land and wateo#rat resource conservation.
The EIA must present alternative locations wheressjie, together with the
consequences of the activity not materialisinge-z@ro alternative. The EIA is to be
examined by the county administrative bo#fdFinally, it is the permit granting
authority, i.e. the Mining Inspectorate, which mititely decides whether the content

41 Delin (1996), pp. 95-96.
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413 Minerals Act Chap. 4, s. 3.
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of an application and an environmental impact assent can be accepted as
guidance data for a decisidH.

As mentioned, management provisions are containethe Environmental
Code, which sets out the interests that are of igpemportance for urban
development and therefore are to take priority mtber interests when questions of
land use are to be decided. It must be possiblédtn preservation interests and
exploitation opportunities to be accommodated. Aaee has to be struck when
there is competition between different interestg, mining and reindeer husbandry.
The possibility of combining different activitiesuch as mining and active forestry,
should always be investigated. Economic arguments) as employment or regional
policy issues, can carry weight where mining openst are under consideration,
provided such use entails good management frommancmity viewpoint. Short-
term economic considerations may not, however,ltré@suong-term needs for the
protection of essential qualities connected to largas being set aside.

A concession as requested may not imply measurkmlgg impeding or
harming to what are termed national interests & Emvironmental Code, such as
nature conservation, outdoor recreation, and reinttesbandry. The “strength” of
any mineral interest depends partly on whether dbposit concerned has been
designated a national interest, i.e. contains \édusubstances or materials that must
as far as possible be protected against measuaesah appreciably impede their
extraction.

The assessment of the county administrative boardbahe land use issue
normally ought to govern the Chief Mining Inspe&atecision-making. If the Chief
Mining Inspector is of a different opinion, the gtien of an exploitation concession
can be referred to the government for considerafidus is also the case when the
concession question is considered particularly mgmd from a public viewpoint, as
for example with major or controversial cases.4h& ©verall balancing of interests
then ultimately becomes a political issue.

In certain cases, the Environmental Code empoviergovernment to reserve
for itself the right of assessing the permissipilif an activity or operation with a
significant environmental impatt In the matter of mineral extraction, a concerned
municipality may specifically request adjudicatioy the government if mining and
extraction activities are planned within virgin rmbain aread?® Government
assessment as to permissibility is mandatory failiies for the extraction of
uranium-bearing materiaf’ The concerned municipality has a veto as to fiie bf
extraction, i.e. a uranium mine cannot be estabtishthe municipality objects to it.
In addition, the Minerals Act empowers the governtte resolve that exploration
work or exploitation may not take place within ataé area without government
permission. Exclusion under this “reserve rulefoide exercised with restraitit

417 egislative Bill 2004/05:129, p. 55.

418 Minerals Act Chap. 8, s. 2. Delin (1996), pp. 1E2.
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In connection with an application for the grantimiga concession, the county
administrative board may decide that a special stigation under the Heritage
Conservation Act is needed in order to ascertaietirdr a permanent archaeological
site (ancient monument or ancient remains) is t#tedy a proposed working
enterprisé? If an exploitation concession can entail significharm to agriculture
or forestry, an investigating body may be appoiribgdresolution of the Swedish
Board of Agriculture and the Swedish Forest Ageroyfacilitate the balancing of
interests'® The expense of such investigations is normally\edry the applicant.

The award of an exploitation concession can be mabgct to any conditions
found necessary in order for the natural assetisetexplored and utilised in an
appropriate manner and for the protection of puinlierests and individual right§>
In the event of a conflict of interests, e.g. thogenining and nature conservation,
conditions counteracting or limiting damage to thedscape may be a factor
enabling interests to co-operate within one andstme area, i.e. making it possible
for an exploitation concession to be granted. Ciom of this kind can, for
example, include annual consultations with Sanlagés to minimise the disruptive
effects of mining activity of reindeer husbandryenging obligations and
reinstatement stipulations are conditions normailyluded in concession awards,
even though these matters are also specificallyiged for in the Minerals Act.
Detailed conditions for the protection of the eomiment and concerning technical
design are formulated in connection with the gmanénvironmental permits under
the Environmental Code.

If a concession affects an area subject to a detaievelopment plan or area
regulations, the Chief Mining Inspector must obtan statement from the
municipality*?® An exploitation concession may not be at variawith a detailed
development plan or area regulations under theniflgnand Building Act. Minor
deviations are permissible, however, if the purpofsthe plan or provisions is not
frustrated’?’

A concession is to be granted for twenty-five yearshorter term is possible if
the applicant so request§. The concession period is renewable for ten yeass a
time without an application being made, provideglutar exploitation is in progress
or alternatively construction work, exploration oor development worfé®
Renewal of an exploitation concession may also conte question if justified by
public interest in the mineral assets being appaogy utilised?*

An exploitation concession may not be granted wittun area where another
party has been granted a concession for the samerahor minerals. Another party
may, however, be granted a concession for otheenailis in the same area if there is

423 Minerals Act Chap. 8, s. 1.
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special reason for doing §8.Any disputes that may arise out of such a gramt@r
be determined by the Chief Mining Inspect&r.

The award of an exploitation concession is to bmroanicated to the property
owners and other right holders concerned, purstgatite Minerals Act, and to the
municipality and county administrative board. Apiseaagainst exploitation
concessions are lodged with the government. An appean be filed by the
claimholders identified in the Minerals Act, the mizipality where the exploitation
concession is located, and certain environmentgarosationd>® Exploitation
concessions that have taken effect are enterdiMineral Rights Register kept by
the Mining Inspectorate, and also in the natioredlRProperty Register.

An exploitation concession may be transferred whilh consent of the Mining
Inspectorate. An application for such consent isirtclude particulars of the
transferee’s plan for the continuation of actigtiand a report on the transferee’s
technical and financial capacity for accomplishitng plan*** Five exploitation
corlgsessions were granted in 2008. The number aésrimoperation at year-end was
15!

4.3.3 Exploitation

A concession entitles the holder to carry out esgilon work and exploitation
(bearbetningy above or below ground within the concession des@loitation above
ground, and the land needed for this purpose, #sawdand outside the concession
area, may only be utilised when the land has besigdated for the purpose in a
special land designation proceeding as furtherudsed below. The grant of a
concession and the designation of land always itotesttwo different kinds of
procedure$® In addition, an environmental permit under the iEonmental Code is
normally required before exploitation can take plaEinancial security under the
Minerals Act also has to be furnished prior to tt@mmencement of mining
operations, to guarantee the measures that habe taken when the concession
expires®’

Exploitation and exploration work may refer to miale included in the
concession. Other concession minerals and otheerailinsubstances such as
landowner minerals may also be extracted if necgssaorder for the work to
proceed in an appropriate manfiExtraction of other substances is permissible
only when technically necessary, i.e. not for ficiah reasons. The Minerals Act

43! Minerals Act Chap. 4, s. 4.

432 Minerals Act Chap. 8, s. 7.
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prescribes that exploitation may not be conducteduch a way as to jeopardise
future extraction of any concession minerals, nay iih be conducted so as to entalil
evident mismanagement of minerals in other resgé&tsm exploitation concession
does not entail any obligation on the concessiofddns part to commence
operations. Fluctuating ore prices, technical peegrand changing circumstances
can entail exploitation being postponed or failitmg materialise. The concession
holder decides in principle whether exploitationdigake placé®

The property owner may exploit concession minergpadits for domestic
requirements without a concession as long as ner @iéirty has a concession within
the area. Extraction of more exclusive commoditeeg, rare metals or precious
stones, cannot be alleged to be prompted by doemestuirements. Assessment also
hinges on the extent of extraction. If a concesg@ogranted to another party within
an area where the property owner is exploiting diépamf concession mineral or
some other mineral substance for his own needsptbgerty owner is entitled to
continue the activity to a reasonable extent,rfgipecial reasons to the contr&ty.

The concession holder must make good any damagaoooachment resulting
from the utilisation of the lanf> One of the basic principles of the Minerals Act,
and of other mandatory legislation, is that theppréy owner and other right holders
must be indemnified. If a property is affected ircls a way that current land use
cannot continue, the concession holder is obligepurchase the entire property or
parts thereof, if so requested by the property owhke qualifying requirement is
that there must be “extraordinary detrimensyrinerligt meh*** Compensation
disputes are adjudicated by the Chief Mining IngpecThis adjudication usually
coincides with the land designation proceeding,nbatters of compensation can also
be adjudicated earlier 6"

During exploitation, the concession holder hasag mineral compensation to the
landowner and the state as from 20tf5This partly reverts to the state of affairs
before 1974. The mineral compensation is to equ&d of the estimated value of
the quantity of concession mineral extracted araudint to the surface during the
year. The calculation is to be based on the amoluate brought to the surface, its
concession mineral content and the average pritieeafineral during the year or a
corresponding value. Three-quarters of the compiemsaccrues to property owners
within the concession area and one-quarter to tide.slf there is more than one
property within the concession area, the compemsatayable to property owners is
to be determined according to each property’s stadréhe area. No mineral
compensation is payable to right holders, sucheaseks or reindeer herding right
holders.

The structure of compensation is geared to thedfacbncession minerals being
present on the property and compensation beingbtayar the use of the property

43 Minerals Act Chap. 5, s. 7.
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for mining operations. The compensation is to Bediwith reference to conditions
as of the 31st of December of the year to which dbmpensation refers. Only
minerals referred to in the concession are to bkided in the calculation. For the
assessment of the average annual price of the ahireta are to be used from raw
material exchanges (metals), published pellet pritem the mining company
concerned (iron) and, for other minerals, a redsienamount.*® Since it is common
for mining companies to own the entire land arepants thereof as included in the
concession, the total compensation payable to prppewners is reduced
commensurately with the proportion of which the aession holder has freehold
tenure®*’ Mineral compensation is ultimately determined Hne tChief Mining
Inspector**®

The concession holder is to compile a map of minegperation, showing the
boreholes in the concession area that are of tastitue. A mine may not be closed
without permission before all mining works have meerveyed and charté®. The
holder of an exploitation concession for thoriumanium, coal and certain other
substances, is to keep a record of exploration warkexploitatiorf>® When mining
or corresponding operations are commenced, teradnatiscontinued for a period
in excess of six months, or are resumed, this isetommediately reported to the
Chief Mining Inspectof! A concession holder failing to make such a natifn is
to be fined. If a concession holder wishes to cglish his title to a concession, the
concession will cease to apply one month afterfination to this effect. If a
concession is to be partly relinquished, applicatioust be made to this end. The
exploitation concession can be revoked insofar @maession holder defaults on his
obligations under the Minerals Act as defined ia toncession grafit?

4.3.4 Land Designation Proceeding

Land has to be designated for exploitation abowaigpl. This is done in a special
land designation proceedinmérkanvisningsforrattningpresided over by the Chief
Mining Inspectof*>® No land designation is needed for activity belowund, unless
the activity leads to collapses or subsidence withtertain area, in which case that
land can also be designated. The right to utibisel lis based on the possession of an
exploitation concession. Accordingly, the land deation proceeding may not be
concluded before the concession award has acdfareel of law (been conclusively

decided)™™*
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The land designation proceeding takes place atdheest of the concession
holder, by special application to the Mining Inspeate?*® The proceeding defines
the land within the concession area that the caime$iolder may use for exploiting
the mineral deposit. Land outside the concessiea anay also be designated if
connected with mining operations, e.g. for plardads, buildings and structures for
leading off water from the mine. If the concessimtder, the property owners and
other right holders, e.g. reindeer herding or hogbaright holders, are agreed that
the land is necessary, land is to be designataddordance with their agreement. If
no agreement is reached, the Chief Mining Inspeddoto designate the land
necessary.

Land designation may not include land coming undlee “impediment
provisions” (protected areas) unless the countyimidtrative board or the Chief
Mining Inspector has granted an exemption. Thisiesasually is considered in
connection with the land designatitfiThe designation of land does not render the
concession holder the owner of the land, but ghiesa limited, albeit strong, right
of disposition over the land, known as mining ti(ruvrat). This title applies
irrespective of any property boundary changes.

Land may be designated for an indefinite periocsmlotherwise requested by
the applicant®’ In principle, this means that land is designatedtie length of time
necessary. The concession holder loses his titilngdand when the exploitation
concession expires, unless the properties conceoneparts thereof have been
acquired under a contract of s&In practice it is common for the land within the
concession area to be purchased freehold, in wtask the contracts of sale form
the basis of an agreement in the actual land dasamproceeding.

A land designation proceeding commences after ewritipplication has been
submitted to the Mining Inspectorate. The applaratnust include a description of
the land to be used, the properties, property osvaad other right holders affected,
e.g. holders of reindeer herding rights or hunting fishing rights. The application
must also indicate whether agreements have beere mdtth the right holders
affected or whether there are disputes pentffhgvhen the parties concerned are
agreed as to what land is to be utilised and wiratuats paid (i.e. in the absence of
conflicting interests), a land designation orden t@® made on the strength of the
documents submitted without a meeting. Otherwismeating must be hef§’ The
applicant has to pay a land designation fee, theuammof which depends in part on
whether a meeting takes plaé.

A land designation proceeding is conducted by thiefGMining Inspector, who
can be assisted by two executive officiai®de maj in which case they together

455 Minerals Act Chap. 9, ss. 1 and 11. Minerals Cadie s. 30.

456 Minerals Act Chap. 9, s. 2. Prop 1988/89:92, pt.11

47 Minerals Act Chap. 9, s. 3.

458 Minerals Act Chap. 13, s. 1. A contract of sale isivil law agreement under the rules of
the Land Code and as such beyond the scope ofiter&ls Act.

5% Minerals Ordinance s. 30.

460 Minerals Act Chap. 9, s. 13.

481 Minerals Ordinance s. 43. The land designatiorpfegble is SEK 80,000 if a meeting is
held and SEK 40,000 without a meeting.
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constitute an executory authorifgrattningsmyndighet The executive officials are

specially appointed within the municipality and gversons with experience of
different local industries or land use interestse Thief Mining Inspector may also
engage persons with specialist knowledge if necgssehe cost of executive

officials and special experts has to be borne leyapplicant. All known claim or

right holders must be called to a meeting if onleesaplace, and minutes of the
meeting are to be keff2

A land designation order must indicate the purpafsthe land designation, as
well as the extent and location of the area (amdagsroperties affected, with co-
ordinate references for the corner points of ttemar areas® The boundaries of
designated land are to be staked out and markedete@xtent necessary. A map
normally has to be prepared. The land designatimeromust also indicate the
compensation amounts payable on account of any glamaencroachment. Insofar
as the applicant or concession holder has not exhtémto agreements as to
compensation with the right holders affected, dsi@e on this point can be taken by
the executory authority.

A land designation order must be issued at a ngaiintime as set by the
authority. The order can be appealed to the landtcéccess to designated land,
however, is possible regardless of the land des@marder having been appealed
(not finally determined). However, this is subjéatthe applicant or holder of the
exploitation concession having furnished finansidurity for compensaticfi?

Land designation can take place on more than ooas@n while a mine is in
operation. It can be difficult to predict at thesfidesignation how great an area of
land may subsequently come to be affected by thraaion operations. Successive
land designations may therefore come into questiotine land above the workings is
affected, becomes fissured and sd%n.

4.3.5 Environmental Approvals and Environmental Asessment

A right under the Minerals Act can be termed a meagy, but insufficient,
prerequisite for engaging in the activity to whitie Act refers. For the purpose of
exploitation and, in exceptional cases, exploratwork, the prerequisites of a
mining project are defined through the environmerissessment made by the
environmental court pursuant to the Environmentati€’®® Mining activity is an
environmentally hazardous activity. Environmentdlzardous activity is defined as
any use of land, building or structures that estail can entail discharges into land
or water, pollution of soil, air or water, or othaisance (such as noise or radiation)
to the surroundings.

The construction and operation of a mine and etitnaglant require a permit
for environmentally hazardous activity and a perfoitwater operations under the

462 Minerals Ordinance ss. 37-42.

463 Minerals Act Chap. 9, s. 22.

464 Minerals Act Chap. 9, s. 26.

465 Ds 2006:2, p. 63.

468 | egislative Bill 1997/98:90, p. 217.
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Environmental Cod&’ Water operations are defined as activities thavarious
ways involve the use of or construction in wateighsas leading off of mine water
from open-cast mines, the construction of dikes taedextraction of water. Permits
for both environmentally hazardous activity andevaiperations are considered in a
single process (environmental assessment). Theenamwhich after-treatment is to
take place has an important bearing on the assaswfhi¢he permissibility of an
activity.*® Permission for activities, such as mining, thaime the landfilling of
waste may not be granted before financial sechaty been provided as prescribed
by the Environmental Codf&’

An application for an environmental assessment rhasaccompanied by an
environmental impact assessment. It is the duth@fenvironmental court to ensure
that the content of the application and EIA measyeto the requirements for a
satisfactory assessment of the activity. Both thenty administrative board and the
Environmental Protection Agency are entitled toresp views as to the application
documents and request clarifications. An applicatidth deficiencies that cannot be
remedied may be rejected.

The handling procedure is initially conducted initiwg, with a relatively
copious exchange of correspondence between vasaduvsory bodies at national
and local government levels. The property ownefasctdd and other right holders,
such as reindeer herding right holders, lesseesalap given the opportunity to be
present at the hearing. A main hearing is usuald fvhich is open to the general
public, after which the court issues a judgnféht.

An environmental permit normally includes a numioérconditions for the
activity concerning matters such as atmospherics&onis and effluence, noise and
other disturbances. An environmental permit carajpyeealed to the Environmental
Supreme Court. Appeals may be filed, for exampjethe parties affected by the
decision, the National Environmental Protection Age the county administrative
board, the municipality and certain environmentalierganisations. The
Environmental Supreme Court may issue an enforcemeorder
(verkstallighetsforordnande whereby operations may commence despite the
judgment not yet having acquired force of law.Hosld also be mentioned in this
connection that a permit under the Planning anddBigj Act (a building permit) has
to be obtained from the municipality for the stures proposed within the mining
area.

4.3.6 Responsibilities when an Exploitation Conceiss Expires

On the expiry of an exploitation concession, thecession holder loses the mining
titte conferred by the land designation, unless,pesviously mentioned, he has
purchased the larfd* The landowner then recovers his right of dispasar the

487 Environmental Code Chap. 9 and Chap. 11.

468 Environmental Code Chap. 10.

489 Environmental Code Chap. 15, s. 34 and Chap..1%, s
47% Domstolsverket (2002), p. 9.

47 Minerals Act Chap. 13, s. 1.
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land. The concession holder also loses his titleuitdings belonging to the mirfé?

In addition, he immediately loses his title to axracted minerals not yet brought
to the surface or taken in hand. Minerals takehand may remain within the area
on the concession holder's account for no more thantwo years after the

concession has ceased to apply. Minerals to whietconcession holder forfeits his
right and that are not covered by a new explorafiermit or a new exploitation

concession accrue to the owner of the prog&fty.

The concession holder is to carry out clean-up @stioration to the extent
justified in the public or private intere¥f. The provisions of the Minerals Act are
designed to eliminate as far as possible the emviemtal damage that mineral
exploitation inevitably entail§”> As mentioned earlier, the after-treatment provisio
of the Environmental Code are also fully applicdfén connection with the expiry
of the concession, the Chief Mining Inspector catednine the concession holder’s
clean-up and restoration liabilities, unless thesrevalready fixed at the time the
concession was granted. When the concession holaerfulfilled the measures
ordered, responsibility for supervision of the marea passes to the state.

472 Minerals Act Chap. 13, s. 3.

473 Minerals Act Chap. 13, s. 2.

474 Minerals Act Chap. 13, s. 4.

478 Delin (1996), p. 206.

478 Environmental Code Chap. 2, s. 8 and Chap. 10.
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5. Country Survey — Finland

This chapter describes the Finnish legal systern rgitpect to exploring and mining
minerals. It is divided into three parts: BackgrouProspecting and Exploration
Activities, and Mine Development Activities.

5.1 Background

This background description concerns the Mining,Aits administration and

development. The relationship between the ownershifands and of minerals is
described here, as is the status of the landov@®tain attention is given to mineral
development and the situation of Native Peoplesalli, land use and

environmental legislation significant to mineralvdpment is addressed. This
section begins with a system overview.

5.1.1 System Overview and Characteristics

Seeking, claiming and exploiting deposits contaniextractable minerals are
specifically regulated in Finland through the psiens of the 1965 Mining Act.
Extractable minerals comprise metallic ores, indaisiinerals and precious stones.
Several of the eighty-odd metallic ores enumeratabe Act are industrial minerals.
Stone, gravel, sand and clay do not fall within Awe. To gain access to extractable
mineral deposits, or a right of disposal over sumhe must either own the land
where the deposits are located, or have an agréewitm the landowner. The
purpose of the Mining Act is to promote and regulg@rospecting and mining
operations’’ The Mining Act is based on the claim system.

The Mining Act is structured to reflect the pro@ssvhereby mining activities
are prepared, commenced and conducted. One camgdish several stages in the
Mineral Act, each of which progressively confergaer rights on the operator.
There are three levels of mineral rights that mist applied for separately:
Reservation of a claimfdrbehal), claim right {nmutningsraft and mining
concession utma). Typical for these rights is that the relevanthauity, in most
cases the Ministry of Employment and the Economgprbéts- och
naringsministerié, must grant a reservation, claim or concessioany applicant
provided that certain objective criteria set outhia Act are fulfilled.

477 A review of the Mining Act is currently being cameted. In October 2008 the Mining Act

Work Group Gruvlagsarbetsgruppgrsubmitted a proposed comprehensive revision f th
Mining Act to the Government, recommending that #65 Act be replaced with modern

legislation securing the preconditions of miningdaore prospecting in a socially,

economically and ecologically acceptable manndegdislative bill (273/2009) was presented
in December 2009.
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Prospecting by authority of a claim reservation nme¢ take place without the
landowner’'s permission. A reservation of a claimynwaver up to nine square
kilometres and is valid at most for one year. Intpotly, a reservation confers
priority for claim right in an area claimed. If neothan one party has made a notice
of reservation of a claim or applied for claim imecand the same area, the party first
to apply has priority on the principle of first cepfirst served (the claim system).

A claim right confers an exclusive right to the kxption of extractable
minerals. If a claim application meets the requiats in the Mining Act, and no
objections exist, for example, under other legistatthe Ministry of Employment
and the Economy is to issue a prospecting licemeetgedél This prospecting
licence gives the holder a claim right of at leasé and not more than five years.
The claim area may comprise up to one hundred feectihe holder of a claim right
also has statutory priority over others when apgyfor a mining concession. If the
claimant can demonstrate that the amount of exdbéetmineral in the claim area is
sufficient so that the deposits are probably ecdoaliy viable, he is entitled to the
grant of a mining concession for the area. In tRecation of the concession
(utmalslaggning, the boundary of the area is defined in detdile Brea must be
undivided and correspond to the needs of the mioperation. After the execution
procedure, a mining certificatatmalssedelis issued, certifying the mining right. A
mining concession is valid for a period betweer fand ten years, even if mining
operations are not commenced. Once mining operatimve begun, the mining
concession remains valid for as long as they coetin

Prospecting, in principle, is permissible in aleas where there are no claim
impediments under the Mining Act. Areas near hayisind infrastructure facilities
are instances of primary claim impediments. The onah of soil substances or
extractable minerals in national parks and natesenves is prohibited. There is a
number of State-owned wilderness areas (“Remot@asiyen the north of Finland
where mining operations are prohibited while prasipg, on the other hand, is not.
The Natura 2000 network includes most of the ptett@reas of national parks,
Remote Areas, eft® Accordingly, prospecting and mining operationsssabtially
impairing the protected qualities of the areas eomed may not take place within
this network without special permission from theu@ail of State.

The sanctioning of a mining project also requir@semvironmental permit
under the Environmental Protection Act. In the cakenining projects of a certain
magnitude or which entail harmful environmental seguences, an EIA may be
required under the Environmental Impact AssessiRentedure Act.

5.1.2. The Mining Act and its Application

Most of the statutory rules governing the explanatand exploitation of minerals in
Finland are contained in the Mining Act (503/196&)d the Mining Decree
(663/1965). Extractable minerals comprise metallices, industrial minerals,

478 The Natura 2000 network is a specific nature mi@ia programme based on EU
regulations on nature conservation.
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precious stones, marble and soapstone. The Miniog afso includes specific
provisions as to panning for gold. One objectivéhef 1965 Act, defined against the
background of technical progress in ore prospectindg mining through further
development of the claim system, was to give eniggp better opportunities to
carry out preparatory prospecting in extensive graad sufficient time to carry out
explorations in limited ared$’ The Mining Act has generally been regarded as part
of the claim systerff® Through the claim right, the Mining Act confersttight of
carrying out exploration work on one’s own or amotiparty’s land with regard to
claimable minerals and also a right, subject tdagerconditions, of obtaining a
mining concession and with it the right of workitige deposits concerned. In
principle, the Mining Act consequently assumes thatowner of the land where the
extractable minerals are located must also applg feermit in order to exploit them.
This is the case, at least, if one wishes to gagainst another party applying for a
claim right within the same area. In practice, gayty, regardless of nationality, is
entitlted to apply for claims and mining concessiamsler the Mining Act®
Additional permits may be needed, however, in igecof non-Finnish nationdf&
The provisions of the Mining Act concerning who hagight of claim and the
provisions of the Business Activity (EntitlementEtA(22/1919) are of importance
here?®® The Mining Decree contains detailed provisionsapplication and permit
procedures under the Mining Act, in addition to fevisions of the Administrative
Procedure Act (434/2003). The Ministry of Employmand the Economy also has
promulgated a number of orders and practical direstconcerning safety issues and
directions for application procedures under theiMirAct.

The rules of the Mining Act make no distinctionweén minerals occurring on
or below the surface. The Act applies to lakes watercourses as well as to land.
Specific legislation exists concerning mineral dafslocated in the economic zone
comprising the sea area immediately outside Fintestitorial waters, though the
Mining Act is also partly applicable here as wdlhe right to explore and exploit
natural assets in the economic zone accrues tBitimésh state under the Economic
Zone of Finland Act (1058/2004). The Government |(@ul of State) may grant
another party permission to economically exploé tteposits through a concession
procedure whereby conditional permits are grantedhie protection of security and
the public interestutnyttjanderéi}.*®* Finland’s territorial waters and major fjords in

479 egislative Bill 122/1962, p. 1.

480 Herler (2002), p. 366.

81| egislative Bill 120/1992, p. 44.

482 Under Chap. 1, Section 1 of the Mining Act, anyunal person domiciled within the
European Economic Area, any Finnish corporatiofoondation and any foreign corporation
or foundation established in accordance with the d& a state belonging to the European
Economic Area is entitled to seek, claim and exmgtractable minerals.

483 | agen angdende rétt att idka naring

484 | egislative Bill 53/2004, p. 17. The Economic ZasfeFinland Act has partly superseded
earlier legislation on the Continental Shelf and Hinnish fishing zone. A claim application
for the Gulf of Finland rejected in September 266%® involved exploitation of the economic
zone, which was likewise refused. The applicatiawl bheen made for a purpose deviating
from those sanctioned by the Mining Act and therieeoic Zone of Finland Act.
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its lakes constitute public water areas under thbli® Water Areas (Title) Act
(1966/204). These areas and their beds are stafeenty. The Mining Act also
applies here.

The Mining Act contains no provisions concerningal&ts of oil, coal, gas or
peat, nor is there any special legislation for siieposits'® The Nuclear Energy Act
(990/1987) applies conjointly with the Mining Acb tmining and enrichment
activities involving uranium. Stone, gravel, sarefc. which do not constitute
extractable minerals are freely disposable by émeldwner, which normally means
that he can prevent others from extracting suclosiep Extraction of these deposits
for other than domestic requirements, or for thgumements of agriculture and
forestry, may be subject to the award of a permiden the Land Extraction Act
(555/1981). This involves an environmental assessipcedure, i.e., assessment
of the operation’s acceptability from the viewpouftlandscape and environment
protection. The Land Extraction Act does not apfdyextraction based on the
Mining Act.

5.1.3 Ownership of Lands and Minerals

All land and water areas in Finland are dividedoiproperties having unique
designations and specific owners. The greater gafinland’s land area, nearly
60%, is owned by private persons. The state ownsta®0%, mostly forest land in
the north of Finland, public water areas and natpretection areas. The
municipalities own roughly 2% of the country’s laacka’®® The legal status of the
state and municipalities does not substantiallfedifrom the position of other
owners*®” In ordinary usage, “property” generally denotelsuilding or a building
together with its curtilage or land area. Usageds clearly defined and there are
differences between certain enactméfits.

A property unit fastighe} is simply an independent unit of land ownership
entered in the Land Regist&.A property unit is only two-dimensionally delimite
No provisions exist defining the extent of suchrat un a vertical direction. In
practice, a property is taken to include the athascan be used for its benefit and
that of its owner. On the other hand, a propertpewis entitled to prevent the use of
the air and land area if such use causes vibrativeshors, noise or comparable
nuisance$”

There are nine different types of property. The camest, termethigenheter
are rural properties originally intended for prizaise, such as farms and forest
land*** In the Great Redistribution land refor@t¢rskiftd, the land and water areas

8% No deposits of coal or oil had been found in Fidlat the time of the enactment of the
Mining Act.

88 Halme, Still and Vitikainen (2006), p. 139.

487 Hollo (2002), p. 30.

488 v/iitanen, Kokkonen and Vitikainen (2003), p. 66.

489 ykkarinen (2006), p. 87 and Real Estate FormafionChap. 1, s. 2.

4% vjiitanen, Kokkonen and Vitikainen (2003), p. 6%ring to Hyvonen (1998), p. 8.

4l yjiitanen, Kokkonen and Vitikainen (2003), p. 69.
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belonging to the village were redistributed betwedferent homesteadhi¢mmai
and subsequently divided inkiagenhetef®? Planned areas have the type of property
unit called building plotstémi), which is the second commonest. State-owned tfores
land is a further type of property, formed by that& as part of the land reform.
These lands originally were virtually wildernessBsotected areasKyddsomrade

as applied to State-owned land denotes varioustgpéandscape protection areas,
such as national parks, nature reserves and otimsenvation areas. Public water
areas in the sea and in major lakes are another a§pproperty. In addition to
fastighet property units, there are also joint property ur{gamfallighe}, areas
jointly owned by two or more properties.

It is also possible for various rights, e.g. eag@mdo be attached to a property.
An easement, for example, can entitle one progertyse a part of another property
for water pipes, or it may entitle a property tketatone, gravel, sand, clay and other
comparable soil substanc®3.0Other rights that can be attached to a person are
leaseholdsléga) of different kinds. Leaseholds can refer to land/or buildings.

Information concerning the different types of prdms is contained in a
national Real Property Register, which also inctudeCadastral Index Map. There
are upwards of 2.1 milliokigenhetersome 370,00@bmterand about 15,000 public
areas listed in the Land Regist& The Real Property Register forms part of the
Property Data System (FDS), which is administengdhle National Land Survey of
Finland. FDS is divided into a property unfiagtighe} section describing the
property units in greater detail, and a title regison (nskrivning section
containing ownership particulars. Data in the tidgistration section, such as title
deeds and charges, are maintained by the city etricticourts. The FDS property
unit section also contains particulars of mininghassions and their auxiliary
areas™ The primary source for these data, however, is Miring Register
(gruvregiste}y maintained by the Ministry of Employment and Bwonomy.

Title to land is directly geared to subdivisionarproperty units. A property
unit includes various components, such as landenvtrees and other vegetation as
well as buildings, structures, etc., belonginghe property owner. Real estate refers
to the title in a property unff® Title is indivisible and can only belong to one
party?®” Basically, natural resources within the propesych as growing crops,
timber, stone, gravel, etc., belong to the propertyner unless the law states
otherwise’® Extractable minerals falling under the Mining Awn also be claimed
by others than the property owner. In other wotts, landowner’s title to these
deposits can be limited by the authority of provis of the Act. The Mining Act
does not address the ownership of extractable alByemor is there any
constitutional provision making the mineral assetgjuestion the property of the

492| ykkarinen (2006), pp. 95-96.

493 yvjiitanen, Kokkonen and Vitikainen (2003), pp. 78-7

4% Halme, Still and Vitikainen (2006), p. 151.

4% | ykkarinen (2006), p. 147.

4% Halme, Still och Vitikainen (2006), p. 142. Unlil@veden, where the land or property
unit in itself constitutes the real estate.

497 Kartio (2002), p. 234.

4% vjiitanen, Kokkonen and Vitikainen (2003), p. 74.
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nation or the people. The basic legal standpomieaver, is that the landowner has
certain rights which include the bedrdR.The protection of property rights
enshrined in the Finnish Constitution also hasaxibg on ownership”

The Mining Act and the Mining Decree contain vasoterms defining the
holders of different rights, such as landownemghts holders and the proprietors of
easements, leasehold and other rights. A rightdena$ defined more closely in the
Real Estate Formation Act (554/1995) as the pairgcty affected by a cadastral
procedure. Where the Mining Act is concerned, ihipertinent to the mining area
delimitation (tmalslaggniny effected through a cadastral procedure condugyed
the land survey offices of the National Land Surgé¥inland.

5.1.4 The Native or Indigenous Peoples

The Sami have standing as Finland’s only indigenpesple. Together with the
Roma and other groups, they are entitled underQbastitution to their own
language and cultur8! The Sami population numbers approximately 7,508qves,
less than 4,000 of who live in the Sami native sagilemarcated in 1973 in the
northernmost part of the County of Lapland. Undher €onstitution and within their
native region, the Sami have linguistic and cultaatonomy as defined by laW/
The Finnish state is deemed to own the greatergfat land within this region®
The right of the Sami to land and water and to mttesources within their native
region has been the subject of many official ingsit”* State ownership has been
called into question. Finland has not acceded 10 {Lonvention 169 concerning
Indigenous and Tribal Peoples, among other thinge tb the uncertainties
surrounding land right€®

Reindeer husbandry is an important part of Sanuoel The right of reindeer
herding is a special right comprising the rightoten reindeer and grazing rights.
The reindeer herding area where reindeer husbamdsy be practised comprises
nearly the whole of the County of Lapland and tbethernmost part of the County
of Oulu, thus totalling upwards to thirty percefifinland’s land area. Reindeer may
be owned by Finnish or EU citizens residing witthie reindeer herding area. Thus
in Finland, unlike Sweden, the right of reindeesltandry is not reserved for the

49 http://www.kaivostoiminta. fi

%00 The Constitution of Finland (731/1999) Chap. 2,1%. Finland acquired a new
constitution in 2000. The protection of propertyhts is one of the basic rights and liberties,
concerning which provision is made in the secorabtér of the Constitution. Another right
is freedom of enterprise. Also of importance ist tBaction 22 of the same chapter requires
the public authorities to guarantee the observafhbasic rights, liberties and human rights.
%01 The Constitution of Finland Chap. 2, s. 17.

%02 The Constitution of Finland Chap. 11, s. 121.

%03 Government Inquiry 1999:25, p. 75.

504 Cf. reports by Vihervouri (2000) and WirilandetO(®). The legal status of the Sami in
Sweden and Finland was addressed in a doctoralsttms the legal historian Kaisa
Korpijaako-Labba in 1989.

%05 Government Inquiry 2006:14, p. 47.
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Sami. The reindeer within a reindeer pasture aoeen fa reindeer herding co-
operative, which is a legal entity having geograplimnits defined by the county
administrative board. The reindeer herding areaprim®s 56 such pasture aré¥s.

The Finnish authorities are duty bound to consbk tSame Parliament
(Sameting on measures that are liable to impact the positib the Sami as an
indigenous people and on their native region, engiters of urban planning,
management of state-owned land, extractable mimtahs and mining concession
area boundary definitions, which are specificallgntioned in law?’ In addition,
national authorities have a general duty of negjotiawith representatives of the
reindeer pasture co-operative concerned when pignmieasures will affect state-
owned lands and significantly impact reindeer huosbg®® The Ministry of
Employment and the Economy has thus to take thisdncount when dealing with
matters concerning prospecting and mining operatédfecting these lands. It is also
the rule in special parts of the reindeer herdirgpdhat state-owned lands may not
be used in a manner detrimental to reindeer husipaftd

The Skolt Sami are a Sami group in their own rigid special legislation exists
regarding living conditions for Sami living in th&kolt region. Important
considerations include sustainable uses of nateslurces and the preservation of
the traditional environment. If a claim applicatiaffects the Skolt region, the
Ministry of Employment and the Economy must obtsiatements of opinion from
the Skolt Sami’s village assemblies concerninggtespecting activities planned if
necessary™’

5.1.5 The Development of Mining Legislation

The history of Finland until 1809 coincides on tiWbole with that of Sweden.
Consequently, for a long time the legal provisidmstorically governing the
extraction of minerals in Sweden applied in Finlaswel®'* Between 1809 and
1917, Finland was an autonomous Russian Grand Damthyallowed to retain its old
laws from the Swedish period. Many new reforms veetded. The oldest provisions

%06 The Sami villages are Sweden’s nearest equividetiie reindeer herding co-operatives.
%07 Sametingslagen (974/1995) Chap. 2, s. 9.

%08 Renskotsellagen (848/1990) Chap. 8, s. 53.

509 Renskotsellagen Chap. 1, s. 2. In 1995, whenaRéhljoined the EU, foreign mining
companies obtained a large number of claims withan Sami native region. A number of
reindeer-herding Sami complained, arguing that thés contrary to Article 27 of the
International Covenant on Civil and Political Rightvhich states that “[ijn those States in
which ethnic, religious or linguistic minorities isk persons belonging to such minorities
shall not be denied the right, in community witle thther members of their group, to enjoy
their own culture.” The Supreme Administrative Qomr its judgment cancelled all permits
and referred the matter to the then Ministry ofderaand Industry. The judgment set a
precedent in that any harmful consequences to $aimieer husbandry now have to be
investigated together with the Finnish Sametingefol® a permit can be granted;
Government Inquiry 1999:25, p. 74.

%1% Handels- och Industriministeriet (2007), pp. 33-34

%11 Finland was part of the Kingdom of Sweden for mitan 650 years (about 1150-1809).
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on mining not “inherited” from Sweden were contain@ a Proclamation from
1821. Finland acquired a new Mining Statute in 1B&%ed on the claim system, but
with a smaller number of claimable deposits thash pri@@viously been the case. Until
1857, Swedish laws as enacted in the 18th centadypnevailed. A new Mining
Statute, also based on the claim system, was ehatt&883>*% In 1917 Finland
became an independent republic.

Developments in mining technology and a wideningth@ potential uses of
different minerals rendered the 1883 Mining Statlisolete, and a new Mining Act,
once again based on the claim system, was pas4&8th New potential uses made
more minerals the subjects of claims, e.g., marggrehromium, titanium, diamond
and apatite. Prospecting for these minerals wasidered to involve a great deal of
capital and labour, and it was therefore argued #mgone undertaking such an
enterprise should have a statutory right of exjigiany deposits fountt?

A 1943 Mining Act was passed to include provisiaimed at preventing
speculation in claims. Earlier stipulations of mimias a condition for retaining
mining rights had been replaced with a “defencergdiain the 1932 Act, and
claimed areas had been left unexploited, to theimdent of the mining industry.
Stipulations were introduced requiring an invest@ato ascertain whether mining
operations had commenc®d.The current principle whereby the claimant coutd n
exploit a deposit alone if the landowner gave motaf his participation in the
enterprise was retained in the 1943 Mining Act,aliiigain was based on the claim
system. The landowner was entitled to a one-hafeshtogether with the claimant,
in the mining work and the profit thus generatedwdver, the landowner could lose
his right to the claimant if the landowner did motoke his right to participation at
the latest as set out in the definition of the @ssion ared™

The present Mining Act dates from 1965. Technicalvamces in ore
prospecting and mining operations had continuedthedmportance of the mining
industry had grown steadily. The scope of the Minkct was expanded and more
minerals made claimable. The Act also came to delimestone deposits. The size
of the claim area was extended from nine hectaresne square kilometre or one
hundred hectares. Earlier provisions concerningldhdowner’s participation were
repealed. In practice, the landowner had had nailpitisy of participating in the
mining operations, which more often than not reggliheavy capital investment.
According to thetravaux préparatoiresof the 1965 Mining Act, this right was
“fairly insignificant” to the landowner. In additip its existence was a source of
inconvenience and uncertainty to the mining engeeur. An annual extraction
charge was instead made payable to the landowmemifterals extracted. At the
same time, the former defence charge was repladgdansimpler liability to the
state, namely a “claim charge”, the amount of whigts calculated per unit of area.
The landowner received a claim payment, payabl®rbethe exploration work

%12 egislative Bill 15/1882, p. 3.

513 | egislative Bill 4/1931, p. 1.

514 egislative Bill 61/1942, pp. 1-3.

%1% In Sweden the landowner’s right of participatioasneliminated with the passing of the
1938 Mining Act.
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begins. The 1965 Mining Act also abolished the dedecharge at the mining
concession stage, replacing it with an annual mgimiancession charge payable to
the landowner and computed by unit of at&a.

The 1965 Mining Act remained practically unchangedover 25 years. This
was a period of considerable state influence orh hmbspecting and mining
operations. Ore deposits were exploited predomiyatitrough state-owned
companies. During the 1990s and the present detad®ntrast, several statutory
amendments have been passed, above all due togmesits in the environmental
context. Another contributing factor can be seenhasfact that mining operations
have become an increasingly international phenoméneolving several players
from outside Finland itself. Finland’s accessiorthte EU in 1995 also influenced the
need for changes through the implementation ofctlires in both new and existing
legislation for the protection of the environmeRtoblems concerning “contentious
claims” were abated by means of clearer rules &vgkccontrol. New legislation for
conservation areas was added in the late 1990&nBiracquired new planning
legislation in 2000 as well as a new Environmenbt&tion Act. The new
Constitution, adopted in 2000 and reinforcing basghts and liberties of the
indi\éilc;lual, led to changes of precedent in the dase accompanying the Mining
Act.

A work group was set up at the then Ministry of d@aand Industry in 2005 to
revise the Mining Act. The group carried out sel/stadies to clarify the relation
between the Mining Act and other legislati3fiThe group submitted a proposal in
2008 for revising the Mining Act, the purpose oé tfevision being to replace the
antiquated Mining Act with modern legislation. Tpeoposed legislation, on one
hand, makes provision for environmental aspectsjl aights and liberties,
landowners’ rights and the ability of municipal#tito influence matters. On the other
hand, it secures the feasibility of ore prospecting mining operatiorid? The aim
is for the ParliamentRiksdag to pass a new Mining Act in 2010 and for the new
Act to enter into force in 201%F°

The work group’s memorandum does not propose aaggds in the scope of
the Mining Act. The Act will continue to be based the claim system, i.e., the
claimant will have priority for exploiting the degib he has found, no matter who
owns the land or property. The work group’s propdseudes the introduction of a
general right of sampling, which can be equatech vait public right of access
(allemansratt. This right, intended to facilitate ore prospegtito a wider extent,
does not require official permission, but the lamder will have a right of
prohibition and thus will be able to prevent pradp®y. The right of claim is

516 | egislative Bill 122/1962, pp. 1-3.

%17 Handels- och Industriministeriet (2007), p. 11eHtope of fundamental rights in the new
Constitution has been enlarged to include, for gtanthe environment, nature conservation
and aspects relating to civic participation. Minjstf Employment and the Economy (2008),
pp. 1-2.

>18 Handels- och Industriministeriet (2007), p. 11.

%1% Ministry of Employment and the Economy (2008).

520 A Legislative Bill of a new mining act (RP 273/2Déd) was presented to the Parliament
on the 29 of December 2009.
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proposed to be replaced with a claim permit. Thekvgooup proposes more detailed
provisions in the new Act concerning the claimantghts and obligations. The
claim will be valid for 15 years at most, i.e., ¢mm than under the present
legislation. The claimant will still pay the landoer an annual claim charge, but the
level of the charge will be adjusted and will gralfiyirise when the claim lasts for
over four years. It will be possible for financisgécurity to be demanded for the
repair of damage and for subsequent reinstatement.

Where mining operations are concerned, it is pregdbat a mining permit be
introduced, regulating the rights of the user t® deposit. More detailed provisions
concerning the rights and obligations of the pagyrying on mining operations are
also proposed. One new development is the posgilofia mining permit being
granted regardless of a claim impediment. An anexahction charge will continue
to be paid to the property owners, but the basitsafalculation is to be specified in
greater detail. It is proposed that a party cagyon mining operations would have
more extensive duties of finishing and reinstatenemd be required to furnish
financial security in this connection. Gold panniiogms the subject of a separate
chapter of the Act and a gold panning permit ibédntroduced. The intention is for
a more holistic approach to be applied to the go&upiermits for claims, mining and
gold panning. Property owners, the environment,ldhescape, land use and safety
are all to be taken into account in the processifigpermit applications. It is
proposed that the existing Safety Technology AuthdiTUKES) be made a new
mining authority for the issue of permits under khi@ming Act. The Council of State,
however, is to decide mining permit applicationsoiring a demand to purchase the
right of user to the mining aré&.

5.1.6 Administration of the Mining Act

The Ministry of Employment and the EconomArlfets- och naringsministeriets
responsible for issuing permits under the Mining.Agnland does not have any
counterpart to Sweden’s Mining Inspector&teThe Ministry of Employment and
the Economy is also tasked with supervising minéaivities. The Ministry is
assisted by a Mining Committe&uvnamnd. This is an advisory body, furnishing
the Ministry with viewpoints and expertise in théning sector. The Mining Decree
provides for the Committee to consist of a Chasperand 13 other members
appointed for three-year terms. It is importantdeological, mining technology and
legal expertise to be included. The mining industngl landowners are also to be
represented’ The Ministry’s permit decisions under the MiningctAmay be
appealed to the Supreme Administrative Court. Thimisity appoints special
cadastral officers from the National Land Survey Fohland to carry out the
execution and demarcation of mining concessionsabaaed on mining concessions.
The execution or cadastral procedure can be appealghe Land Court. The

521 The Ministry of Employment and the Economy (2008).

522 Before 2008 the Ministry was the Handels- och bidministeriet (the Ministry of Trade
and Industry).

523 Mining Decree Chap. 4, s. 21. Mining Act Chaps 859.
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Ministry of Employment and the Economy keeps a WiniRegister containing
particulars of claims and mining rights.

The Geological Survey of Finland (GTK) has the tagkproducing and
disseminating geological information. GTK is an erporganisation accountable to
the Ministry of Employment and the Economy, oneitef main duties being to
promote mineral exploration and mining. The stdse aarries out a certain amount
of prospecting through this organisation. GTK idfgeg and documents areas with
mineral potential, in order to encourage follow-exploration and exploitation by
the private sector. All GTK discoveries are offetedthe private sector through an
open tendering process arranged by the Ministrizmaployment. The State has no
role in the downstream development of mineral digpcs

The Safety Technology Authority (TUKES) is a naabauthority responsible
for the surveillance of technical safety in a numbé fields including mining.
TUKES is accountable to the Ministry of Employmand the Economy.

5.1.7 Land Use and Environmental Legislation Signi€ant to Mineral
Development

The environment is constitutionally protected thlglo@ provision in the Constitution
of Finland which lays down that each individual reasesponsibility towards the
environment, and at the same time, requires puddlithorities to endeavour to
guarantee everyone the right to a healthy envirotnand the possibility of
influencing decisions affecting their own livingwéronment>2®

Some of the main enactments on land use and theoement relevant to a
mining project are briefly presented below. The K@nAct has to some extent been
adapted to this legislation:

— The Nature Conservation Act (1096/1996)

— The Remote Areas Act (62/1991)

— The Environmental Protection Act (86/2000)

— The Environmental Impact Assessment Procedure4G8/1994)

- The Water Act (264/1961)

— The Land Use and Building Act (132/1999)

— The Ancient Monuments Act (295/1963)

The 1996 Nature Conservation Agturvardslagehis a modernisation of earlier
conservation legislation. One of the main purpasiethe statutory reform was to
transpose the EC Directive on the Conservatioratidmal habitats and of wild fauna
and flora (the Habitats Directive). The Nature Gowmation Act contains safeguards
for areas belonging to Natura 2000, the EU netwdrkose provisions enjoin

assessment of the environmental impact of projectslans threatening such sites,
and forbid public authorities from granting pernfits projects or plans appreciably
weakening the protected natural qualities of alsl®nging to the network. Special

524 Geological Survey of Finlaniktp://en.gtk.fimodified 03.04.2008.
525 The Constitution of Finland Chap. 2, s. 20.

99



provisions concerning the Natura 2000 network argained in Chapter Ten of the
Nature Conservation Act. The Mining Act requireegd provisions to be observed
in connection with the grant of mineral right&!f a claim or mining project is likely
to severely impair the natural qualities of a Natsite, the party applying for a claim
right or the demarcation of a mining concessioraaneist assess the impact. If the
assessment shows that a mining project will sigaiftly impair the natural qualities,
a prospecting licence may not be awarded and ar sahctioning demarcation of a
mining concession area may not be made. There imawever, be cause for
permitting mining operations, e.g., if they congtt an extremely important public
interest. Ore exploration and prospecting shoultnadly be permissible, since they
do not significantly impact natural environmeffs.

The Nature Conservation Act provides for the foioratof three types of
protected areas: national parks, nature resenc®éuer nature conservation areas.
Nearly all of these various protected areas aredec in Natura 2000 and between
them, cover approximately 15% of Finland’s landaafé National parks and nature
reserves can only be formed on state-owned langerQtature conservation areas
can be formed on both private and state-owned [&hd.purpose of a national park
is to preserve the natural environment and to plewapportunities for recreation. A
national park must comprise at least 1,000 hectdtes purpose of a nature reserve
is to protect the original natural environment andmote scientific research.

The removal of soil substances or extractable raleeand the infliction of
damage to the ground or bedrock are prohibited dtional parks and nature
reserves?® Ore prospecting and geological surveys may, howédeecarried out by
special permission or dispensati3h.The travaux préparatoiresof the Nature
Conservation Act refer to mining and nature consgon as almost invariably
mutually exclusive. Conflicts between mining andtuna conservation must,
according to thdravaux préparatoiresbe resolved by special examination of the
importance of the land use for nature conservadioth mining respectively before
any final decisions are takéH.Most nature conservation areas are managed by the
Finnish Forest AgencyFprststyrelsenMetsahallitus.

The Remote Areas AcOgdemarkslagenis designed to preserve state-owned
wilderness areas in the north of Finland. Protectd the culture and natural
industries of the Sami is another important conc@imere are twelve state-owned
Remote Areas, totalling approximately 14,000 squdlemetres. Remote Areas
consisting of mountain areas, important foreststlo@ tree line, wetlands and
watercourses are also included in the Natura 2088vark. Prospecting and
acquisition of claim rights are not prohibited hese areas, but mining operations

526 Mining Act Chap. 10, s. 71.

%27 Nature Conservation Act sections 65 and 66. Miljisteriet (2004), p. 22. Statsradet
(2002) pp. 11-12.

528 Handels- och Industriministeriet (2007), p. 19.

529 Nature Conservation Act Chap. 3, s. 13.

%30 Nature Conservation Act Chap. 3, s. 15.

531 | egislative Bill 79/1996, p. 32.
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are>? The Remote Areas impinge to some extent on theenetgions of the Sami,
where special provisions apply, for example, comicgr claims.

The Environmental Protection ActM{ljoskyddslageh passed in 2000
represents a co-ordination of environmental letista enacted in response to the
demands of the IPPC Directive for co-ordinated mess for the prevention and
reduction of industrial pollutioR*® “Environmental protection” for the purposes of
this Act means pollution prevention and thus hasarower meaning than
“environment conservation” in everyday parlanceviEanmental protection in this
sense does not include nature conservation meassumes as the protection of
species and biotopes. Nor does it directly incltideprotection of heritage qualities
or the landscap&® The Environmental Protection Act is general inpeai.e., the
basic assumption is that it will be applied toaadtivity causing or capable of causing
pollution of the environment.

The Environmental Protection Act contains uniformrogisions on
environmental permits for land, water and air, adl \ws various well-established
rules such as the principle of the best possibbéhnelogy and the principle of
caution and care. The Act is also applied to a@iwigenerating waste, in that the
actual grant of permits for waste has been traredeto the Environmental
Protection Act, as have provisions of the Water éaicerning protection of water
and prohibition of the pollution of watercoursefw$ one and the same authority is
to be competent to decide an environmental pessiits in its entirety.

Under the Environmental Protection Act, an envirental permit has to be
applied for in advance for an activity creatingsk of environmental harm. Mining
activity, mechanical gold digging and mineral béciafion plants require
environmental permits, in common with extensive éagractions=> The Ministry of
Environment Kliljoministerie)) is responsible for general control, monitoringdan
development of the activity to which the Act refefhe Ministry’s administrative
sector for supervision and permits includes thirteegional environment centres
(regionala miljdcentraley, three environmental permit authorities
(miljétillstandsverl and the Finnish Environment Institut€irflands miljdcentral.

At the municipal level, the municipal environmentrofjgction committee
(kommunala miljovardsmyndighelenis the primarily environmental permit
authority.

The Environmental Impact Assessment Procedure Lafegn om forfarandet
vid miljokonsekvensbeddmn)ngame into force in 1994, transposing the Directiv
on Environmental Impact Assessments. Its purpos® ipromote assessment of
environmental impact in planning and decision-mgkimhile at the same time
improving public access to information and oppoittes for civic participatior?>®

%32 Section 6 of the Remote Areas Act states thatngimmoncessions under the Mining Act
may not be granted in a Remote Area unless samctiby the Council of State. The same
goes for the construction of permanent roads.

%33 Directive on Integrated Pollution Prevention arah@ol.

534 | egislative Bill 84/1999, p. 98.

%35 Environmental Protection Act Chap. 4, s. 28.

%3¢ The Directive on public participation (the Aarh@snvention) prompted amendments to
the Act in 2005.
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The environmental impact of an activity must beateel holistically. An
environmental impact assessment is a document ingrgathe particulars of a
project and its alternatives, together with a gahassessment of their environmental
impact. For the purposes of the Act, environmeimtglact refers not only to impact
on the environment and nature but also to effestsirban structure, the landscape,
heritage and the use of resources.

The assessment procedure under the Act is apgligdojects with significant
harmful environmental impact. The Act is applicatdethe extraction, beneficiation
and processing of extractable minerals if the tatabunt extracted is not less than
550,000 tonnes, or to open-cast mining exceedinfpedFares in area. This limit,
however, is not absolute, and the regional enviemtroentre can in individual cases
order the assessment procedure to be applied & atming projects if they are
likely to cause significant harmful environmentéfleets®®’ In the case of uranium
extraction, moreover, the assessment proceduréeapglgardless of the size of the
mine. If a project is not subject to the stipulatiof an EIA, however, the party
carrying on the activity still incurs a duty of geal awareness concerning the
project’s environmental impa&t: No permit procedure applies under this Act. On
the other hand, the procedure results in a statebhenhe contact authority (the
regional environmental centre) on which a decistmmcerning the award of an
environment permit is based. Everyone whose intemesay be affected by a project
with considerable environmental impact is entitteda hearing. NGOs and interest
organisations may also take part in the assesspnecédure, regardless of whether
their interests are deemed affected by the préject.

The Water Act Yattenlageh regulates water ownership and titles on water use
but no longer water pollution caused by emissidieese rules are now part of the
Environmental Protection Act. As far as water pdln is caused by water
construction, the rules of the Water Act still appf’ The Water Act is a framework
enactment in water conservation matters involviegufation, damming, dredging,
ditching, etc.

The Land Use and Building AcMarkanvandnings- och bygglagenontains
provisions on planning and building. Land use comneder public (municipal and
national) control. The municipalities (of which teeare 348) have a strong position
as regards the control of planning and buildinge Hlational administration has an
advisory and/or supervisory function. Overarchitenping at the national level with
nationwide targets for land use is directed andestped by the Ministry of
Environment and the regional environment centrdse Planning system proper,
however, comprises provincial and municipal levéls.

The Ministry of Environment is tasked with co-ordiing the interests of
different sectoral authorities into nationwide &tsyfor area use. These objectives

537 Environmental Impact Assessment Procedure Act Chap. 4 and Government Decree
(Statsradets férordningon Environmental Impact Assessment ProcedureChetp. 2, s. 6.

%38 Environmental Impact Assessment Procedure Act Chag 25.

539 egislative Bill 210/2005, p. 4.

%40 Hollo (2002), p. 53.

541 | egislative Bill 101/1998.
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are incorporated in a system for planning the usareas with a regional plan
(landskapsplap local master plan general plan and local detailed plan
(detaljplan).®*® A regional plan is a general plan of area useh@a province
concerned. The local master plan indicates the mailines of area use in the
municipality. As regards legal effects, a local teasplan may be binding or
advisory. The local detailed plan indicates in détaw a sub-area in a municipality
is to be used and built up. The regional plan amchll master plan are the
commonest types of plan where conditions for miripgrations are concerngt.

Under the Mining Act, a claim or mining concessioay not be granted within
an area covered by a local detailed plan or bygalle binding master plan, failing
special reasons to the contrary, where the muditipzbjects and has cause for so
doing. In the demarcation of concession areas,sasesociated with area planning
are also to be taken into account, which is totkay the implementation of plans
must not be significantly impedéd’. On the other hand, existing claims are to be
taken into account in connection with planning, ceinthey can lead to the
demarcation of mining concession ar&ddJUnder the Land Use and Building Act,
one of several objectives of area planning is tioenption of a sparing use of natural
resources, while another is to promote opportuifer entrepreneurial activity
including mining operations. A plan may need torbeised in order for relations
between mining and other land use to be decidee andeposit containing viable
extractable minerals has been discovered withilaaning are&*®

The Ancient Monuments Act_@gen om fornminngncontains provisions on
permanent archaeological remains and unattachetispyec objects. Permanent
archaeological remains include mounds, cairns, ggaand other traces left by
people during past ages in the landscape and thendr Permanent archaeological
remains are protected and come under the supearvisiothe Archaeological
Commission Arkelogiska kommissiongnPermanent archaeological remains also
include any area of land needed for the presemvatiothe remains themselves.
Special boundaries can be defined for such a pie¢earea in connection with a
property formation procedure. If no boundaries hdeen defined, a general
protective zone applies that is two metres in wifitthm the visible edges of the
remains. Previously unknown archaeological remdissovered in the course of
excavation or other works are also protected.

5.2 Prospecting and Exploration Activities

Finland, like Sweden, has a public right of acosksreby people can move freely
outdoors by foot, skis or bicycles on all land eptceurtilages and arable fields,
meadows and plantings that would suffer damage essalt. People are also at

%42 See Finland’s National Land Use Guidelines. IssedSovernment on November 30,
2000. Ministry of Environment (2002).

543 egislative Bill 148/2000, p. 4.

%44 Mining Act Chap. 2, s. 6 and Chap. 4, s. 22.

%45 _egislative Bill 148/2000, p. 5.

%46 bid at pp. 5-6.
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liberty to pick wild berries, mushrooms and floweFis right is not enshrined by
statute but is founded on custom and precedent.plibéc right of access may not
be invoked for a permanent use, the carrying ohusiness or the arrangement of
competitions, e.g. orienteering evel{tsReference is sometimes made to the public
right of access under the Mining Act, but the refee there is not to the public right
of access in the strict since but rather to a ggneght of investigation termed
prospecting letningsarbetg This is a more far-reaching right than the pubight

of access, see below.

Under the Mining Act, any individual is entitled tcarry out geological
observations and measurements and small-scale ingngui another person’s land
that can be considered necessary in connection pvitspecting for extractable
minerals>*® Light or minor sampling can, for example, mean eav flitres of
geochemical samples from the bed of a stream ample taken with a manually
worked device at a depth of a few metres in atigse>*° Before sampling takes
place, the landowner must be informed or, if theltawvner cannot be contacted, the
local registration office ragistra). These offices are a part of the national
administration at local level. The landownemaagistratmust also be given advance
notice of any tree-felling or work causing any dgedo trees. Damage resulting
from prospecting has to be restored. Prospectingtisubject to any presumption of
the occurrence of extractable minerals in the Zfea.

In certain areas, prospecting is normally not ptedi because unauthorised
persons do not normally have access to them. Tpes, for example, to military
installations, areas adjoining residences, builgifays, gardens or parks and arable
land on which it is obvious that damage will ariBeospecting is also forbidden on
a pubic transport or communication route if the kwaiill disrupt traffic, nor is it
permitted in a churchyard or cemetery. It is alsohfbited in areas where
exploration and mining permits have been grantedeurthe Mining Act. The
landowner’s permission is always needed if off-reatlicles are to be used across
terrain under the provisions of the Off-Road Taflict (1710/1995).

5.2.1 Reservation

A party eligible to make a claim under the MiningtAwhich as of the beginning of
the 1990s in practice means anyone with an addressepresentative, e.g. a lawyer,
in Finland, is entitled to reserve the right toopity to a claim to any deposit
(forbehal). Notice of reservation must be submitted to thagistratin whose
jurisdiction the reserved area is located. Thegistratforwards the notice to the
Ministry of Employment and the Economy for decisidrhe location of the area
must be marked on a map appended to the noticearty miving notice of
reservation can upon request obtain a written famte showing when the
notification took place. The Ministry of Employmegnid the Economy can reject the

547 viitanen, Kokkonen, Vitikainen (2003), p. 76.
%48 Mining Act Chap. 1, s. 3.

549 egislative Bill 312/1994, p. 1.

550 Herler (2002), p. 368.
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notification if the area is too large. The Ministiy required to keep a list of
reservation notifications and to inform the parttescerned whether the notification
has been approved or rejected. The reservationimerimaforce for up to one year
from the date upon which it was submitted torregistrat.A decision concerning a
reservation can be appealed to the Supreme Adnaitigt Court.

A reservation may not refer to an area less tham ldlometre away from a
place where another party has applied for a clégmt or mining concession under
the Mining Act. A three-year waiting period appliefowing the expiry of previous
reservation areas. The reservation can be up ® sgnare kilometres in area, but
several areas can be included in one and the satification. A reservation area
must be undivided and if possible, quadrilateral sctangular>*

An approved reservation notification can be desctibas an option or
reservation for a future claim or exploration perniihe first party to file this
notification has priority over any competitors. éservation does ngier seconfer a
wider right of carrying out exploration work ovemnchabove public rights of access.
On the other hand, a reservation application maye Haeen based on previous
prospecting in accordance to the Mining Act. In #gwent the landowner consents,
the reserving party can acquire rights to more rescte exploration. If so, these
rights are based on voluntary agreements with #meddwner with no state
involvement. Reservation notifications are quitenowon and regarded as positive in
the regulatory system. A reservation notificatiasts € 170. Reservations are not
transferable.

5.2.3 Application for and Grant of a Claim Right

Any party wishing to have sole title for a fixedrteto the minerals existing in a
certain area must apply for a claim and obtainasecting licence. A prospecting
area may not normally exceed one square kilometrene hundred hectares. The
prospecting area must be an undivided area withatsdaries defined in depth and
vertically. A claim right for more than one areanche requested in the same
application®?

A claim application has to be lodged with the Minisof Employment and the
Economy. The application must clarify that the &apit is eligible to claim and, if
the applicant is a natural person, must includetidars of the applicant’'s
occupation. The boundaries of the claim area mestidarly marked on a map with
geographic and administrative location data to aesof 1:20,000 so that the area
can be easily marked on the ground. In additiortjqudars must be furnished of the
property units and/or areas affected by the cldihe applicant must also indicate
the extractable minerals presumed to exist withi area and the reasons for this
presumption. The application must also make cleatype of explorations intended
and the extent of the same. A name is to be prapfmethe claim area. Since a
current reservation confers priority over othertigareligible to claim, particulars of

%51 Mining Act Chap. 2, s. 7 and Mining Decree Chapssl 1-4.
%52 Mining Act Chap. 2, s. 5.
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this kind must also be included in the applicatiBncertificate or report must be
appended to the application, showing that thenmeoiclaim impediment under the
Mining Act.

The certificate must be signed by thagistrator by two persons familiar with
local conditions. If explorations affect Naturaesit wilderness (Remote Areas), or a
Sami or reindeer husbandry area, the consequeht®s activities must be assessed.
If a claim is contemplated for areas for which glafready exist, a statement must
be obtained from the municipality® The Ministry of Employment and the Economy
is to send notice of the application to any landemsnother rights holders and public
authorities affected by a claim application. Thedewners and other parties have
the possibility, within a certain time, to stateeithopinions before a decision is
made>*

If reservation natifications or claim applicatiohave been filed by more than
one party concerning one and the same area, ti fipat filing notification or an
application will have priority. If the notificatienor applications were received on
the same day, the applicant who first found theodipwill have priority. A claim
application may not be decided before applicatisitls superior priority and wholly
or partly within the same area have been concllysilecided®>®

If the claim application “meets the conditions dedcin this Act” (i.e. the
Mining Act), the applicant is to be issued a pradipg licence for the area referred
to in the application, or for that part of the afea which no claim impediment
exists>® If the application does not meet the requiremetetfined in the Mining
Act, the applicant can be given the opportunitystpplement it. Failing this, the
application is to be rejected by the Ministry of @loyment and the Economy’
The prospecting licence decision can be appealatiedSupreme Administrative
Court. Exploration or prospecting may only takecplafter the prospecting licence
decision has acquired force of I&W.A decision under the Mining Act, such as a
claim decision, costs € 60 and a prospecting lieeusts € 408°°

A prospecting licence must include the followingtjzailars®®°

» The Mining Register number (identification in therlihg Register),
« The name and place of residence of the claimanf emnthe case of a
natural person, his occupation,

%53 Mining Act Chap. 2, ss. 6, 8 and Mining Decree (&3 ss. 5-6.

54 Notification as to the right to be hearthdddelande om hérandeccording to the
Administrative Procedure Act.

%55 Mining Act Chap. 2, s. 11.

%56 Mining Act Chap. 2, s. 10. According to Herler (@), pp. 390-391, the Mining Act
presumes that a claim will be granted if it mebtslimited requirements and no impediment
exists. Information from the Ministry of Employmemaind the Economy states that the
applicant will be granted a prospecting licenciné claim application meets the requirements
of the Mining Act and other legislation.

%57 Mining Act Chap. 2, s. 9.

%58 Handels- och Industriministeriet (2007), p. 13.

%9 Fees 2009.

%60 Mining Decree Chap. 2, s. 7.
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» Particulars of special permission from the MinistfyfEmployment and the
Economy being needed in order for the applicantbéo eligible as a
claimant,

* The location, size and boundaries of the claim,area

* The name of the claim area,

» Particulars of properties affected, as well as tgumunicipality and
village,

» Particulars of the extractable minerals which tppliaant expects to find in
the area, and

*  The time within which the concession applicatiotibe filed.

The prospecting licence gives the holder a claghtrfor at least one and at most
five years:®* Any renewal of a claim cannot be applied for mtvan three years
before its expiry®? The Mining Act does not contain any provisions ety
conditions can be attached to the prospecting dieghut there have been instances
of this happening, e.g., in order to safeguarditberests of reindeer owners in the
Remote Areas of northern Finland, given the camstibal safeguards for minority
populations. However, it has been and remains mastpfor the prospecting licence
to include provisions on obligations under the M@iAct as a reminder to the
claimant. For some years now the Ministry has madpractice of elucidating
decisions under the Mining Act. These decision lilecisions concerning claim
rights, have also been made conditional with refege to provisions of
environmental law and the Administrative Procedice

Finland also has special provisions concerning ijpgnior gold on state-owned
land. Gold claims have been made for over one lashgiears in the watercourse
area surrounding the rivers Ivaklojoki and Lemmé&njo northern Finland. A claim
area for gold panning may comprise up to severehest Following a request for
renewal, a gold panning claim can remain valid asinfior ten years. The procedure
of special permits for mining operations — minimgncessions — does not apply to
gold panning, having been adjudged unnecessatyainnone of the gold deposits
hitherto revealed by gold panning in the bedrocketaeen viablé*

5.2.4 Lands Available for Exploration and Mining

The Mining Act defines a number of claim impedingfit A deposit may not be
claimed:

- Within an existing claim or concession,
—  Within a previous claim or mining concession unifées years have passed
since the claim or concession lapsed (waiting [p&rio

%61 Mining Act Chap. 2, s. 10.

%62 Mining Act Chap. 4, s. 21.

%63 Mining Act Chap. 2, s. 5 and Chap. 3, s. 12
%64 | egislative Bill 70/1997, pp. 2-3.

%65 Mining Act Chap. 2, s. 6.
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—  Within a frontier zone without permission from tBeuncil of State,

- Within a fortified area (military installations),

- Less than 30 metres from an airport, highway, straéway or canal used
for public traffic,

- Less than 50 metres from a building which is toused as a dwelling or
secondary home or worksite, from a public builditgm a power line or
transformer exceeding 35,000 V, or in a garden ark padjoining a
dwelling,

- Within the grounds of an industrial plant,

— In achurchyard or cemetery, or

- Inan area covered by a local detailed plan or lpcal master plan that is
legally binding, failing special cause, where thenmipality objects for
some well-founded reason connected with the usieechrea concerned.

Claims are absolutely forbidden within existing ielaareas and concessions.
Exemptions are possible from certain claim impediteef the authorities or the
landowner/rights holder concerned consent thefidte.nature of the special reasons
in planned areas that can render a claim permésiibiot altogether cledf

In addition to claim impediments under the MiningtAthere are other areas
that are protected by other legislation, and inclwhclaims can only come into
guestion after exemption has been granted by thapetent authorities. As
mentioned earlier, national and nature reservepmtected but ore prospecting can
be undertaken there by special dispensation. Clairaspossible in the Remote
Areas of northern Finland, but special provisiopplp within the native regions of
the Sami. The general principle governing prospgciind mining activity in the
Natura 2000 network, which also includes protecieshs as mentioned above, is
that natural environments must not be significantiyakened. The possibility of
claims hinges partly on the protected area affedtexlqualities forming the subject
of protection and the environmental impact of thavdties planned. It is important
for the right of claim that a Natura report be apger to the claim application and
that the Ministry of Employment and the Economy éhassessed that the natural
environment will not be impaired. In addition tcetlgrant of a claim right, special
permission may be needed for terrain explorationgrotected areas. Within state-
owned areas, these permits are granted eithereb¥ritinish Forest Agency or the
Ministry of Environment®’

5.2.5 Exploration Work and Obligations

The claim right confers the right to undertake exation concerning claimable
minerals for a certain length of time. A prospegtiicence gives a right to the

%66 According to Herler (2002) p. 373, this provisiimvests the mining authority with
considerable decision-making power, since, if irde special reasons to be present, it can
grant a permit despite the municipality objectiagdtte claim for a well-founded reason.

%67 Handels- och Industriministeriet (2007), pp. 25-29
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deposit itself, but also priority when applying fexploitation of the deposit. This is
the next step in the permit procedure through rgitioncession demarcatiofi.lt is
the claimant’s duty to present his prospectingniieewhen requested to do so by a
public authority or the owner of the claim areae(thndowner§®

The claimant may carry out exploration work withiive claim area to ascertain
the nature and extent of the deposit, and accordingeeds, he may also use land
outside the area for roads, power lines, water lguppd other utilities. The
exploration and use of areas must be confineddbrthcessary in order to achieve
the purpose of the exploration. The Mining Act givexamples of permissible
works, such as drainage, stripping, exploratioepderilling and test ore-dressing.
The Mining Act stipulates that work must be conédcto as to cause the least
possible damage and inconveniefceA claimant may not, without the landowner’s
consent, utilise extractable minerals in the clamea in any way other than required
for investigating their usefulness. Gold panned olutsoils in an area, however,
occupies a special position compared with otheraesdble minerals, in that the
claimant is entitled to utilise the deposits comoialy. Exploration work by
authority of a prospecting licence does not nonynedlquire any permission under
the Environmental Protection Act. A permit may kexuired, however, if the
claimant pollutes the claim area, and likewiserdtpcted areas are affected.

Only buildings or other structures necessary fer éiploration work may be
erected within a claim area. The reference hetesislly to movable barrack-types
of buildings for living quarters, etc., when an kExation is particularly long-lasting
and extensivé’? It is possible, however, for the Ministry of Empinent and the
Economy to stipulate in the prospecting licence sipgcial building permission must
be applied for in advance. Permanent buildinggrocgires require building permits
under the Land Use and Building Act. Permissioreguired under the same Act for
structures or facilities that are not regarded aifdimgs, if the measure thus taken
impacts on natural conditions, etc. If a claimaas lerected or moved buildings
without permission, the Ministry of Employment atice Economy can set a time
limit for the claimant to remove or restore theailifig which the claim right can be
declared forfeit. The buildings or facilities inetlarea then become the landowner’s
property and the landowner can immediately removemt at the claimant’s
expensé’® This provision has been enacted in order to bringecessary building
under controf/*

%88 Mining Act Chap. 1, s. 4.

%69 Mining Act Chap. 3, s. 14.

570 The claim right confers a number of rights of araching nature. It is questionable
whether land, e.g. for roads and power lines, dat$he claim area can be claimed on the
strength of the claim right, i.e. without furtheermission or grant of rights, such as
easements etc. See also Delin (1977) pp. 92-95%coing powers under the 1974 Mining
Act in Sweden.

5" Mining Act Chap. 3, s. 12.

572 | egislative Bill 312/1994, p. 2.

7 Mining Act Chap. 8, s. 64.

574 Legislative Bill 312/1994, p. 3.
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The claimant is to compensate the landowner foragdgmand inconvenience
resulting from the exploration work, both within caroutside the claim area. A
claimant other than the state, a municipality opaish shall, in the event the
landowner so requests, furnish financial secuitythe compensation which he is
liable to pay before the actual exploration workyrbagin. If the parties are unable
to agree on the security, it is to be set by thengpadministrative boartf®

The claimant shall pay to every landowner affeciéthin the claim area a
charge of € 10 per hectare according to the apgadsin the prospecting licent@.
The actual exploration works in the claim area may begin until this charge has
been paid to the landowner. The claim right mayeelared forfeit if the claimant
has not, within one year of the prospecting licelbemg issued, sent evidence to the
Ministry of Employment and the Economy of paymeatinhg been rendered. The
same applies if the claimant does not pay pungtbéfore 15th March) every year
on payment being demanded by the landowner. Irtiaddihe claimant shall pay an
annual prospecting charge to the state for thenckriea. The charge is € 6.75 per
hectare’’’” The claim charge is payable when the prospectaemce is issued and
not later than 15th March every year thereaftethé charge, which can also be
collected by distraint, is not paid within two mbstafter 15th March, the claim right
can be declared forfeit. The state as claimantxéempt from this charg&® The
claim charge is principally intended as a regulatdrarge, its purpose being to limit
unnecessary claims to areas.

The claimant can surrender his claim right to tlaént area or a part thereof by
notifying the Ministry of Employment and the Econpio this effect in writing.”
The claimant is also entitled to transfer his claight to another party who is
eligible, in which case notice of transfer must geen to the Ministry of
Employment and the Economy within 60 days for eimrthe Mining Register. The
transfer to a third party is valid when registerBdrticulars of the transfer and of
approval of the transferee are also to be noteth@prospecting licence itself. If the
notice of transfer is deficient and the deficiemcyot remedied by the parties, entry
in the Register may be refus&d.If the development of mining operations so
demands, the state may, under powers conferrethebyCouncil of State (Right to
Dispose of State Property) Act (174/1940), transtate-owned mineral deposits to
another party. The Geological Survey of Finlandéfars prospecting licences by
contract. The Ministry of Employment and the Ecogaalls them through a species
of auction and the new holder promises to investeyon the claim area.

It is the duty of the claimant, within one yearsofirendering the claim right, to
present a detailed written account of the exploratithat have been carried out
within the claim area and their outcome. In additi;easons must be given for the
claimant not having gone on to apply for concessira demarcation. Within one

575 Mining Act Chap. 3, s. 15.

576 Fees 2009

577 Fees 2009

578 Mining Act Chap. 3, ss. 15, 16 and 17, Mining BecChap. 2, ss. 8 and 9.
57 Mining Act Chap. 3, s. 18.

%80 Mining Act Chap. 3, s. 13 and Chap. 6, s. 54.
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year of surrendering the claim right, the claimantst remove buildings and other
facilities, failing which the property will pass tbe landowner. The claim area must
be left in the condition which public safety demanth addition, a representative
portion of drill cores, with reports pertaining tato, are to be preserved and
transmitted to the national drill core depot of fBeological Survey of Finland,
normally not more than five years following the sation of the claim®*

5.3 Mine Development Activities

A claimant wishing to become entitled to exploi ttheposit claimed must apply for
a mining concession. It is possible under the Mjmct to apply simultaneously for
both a prospecting licence and a mining concesgionhich case the claimant must
already have sufficient information about the déptasbe able to demonstrate that it
is financially viable. If such a showing can be mathe claimant is entitled to have
an area for mining operations established and d=ated. Following the issuance of
a mining certificate, the claimant can then avaihdelf of all extractable minerals
within the mining area. The possibility of explaiji extractable minerals also hinges
on the grant of an environmental permit.

The connection between claim and mining concessoimportant. If the
mining concession is not applied for at the samme tas the claim, application must
be made while the claim is in force. Otherwise tteim right is forfeit and no
mining concession can be sought. Thus one preliggfiis a mining concession is
the existence of a valid claim at the time of thgplecation for the mining
concession. If, despite systematic explorations, ghssibilities of exploiting the
deposit remain uncertain, the Ministry of Employthand the Economy can, on
application being made, prolong the period statethé mining concession by up to
three years, as already mentioned. If a claim hgsred before the mining
concession application has been processed, then dlamains valid until the
concession has been grant&d.

5.3.1 Mining Concession for Mining Purposes

The mining concession area must constitute an idetivarea and in size and shape
correspond to practical requirements. The concessiay not be greater than the
nature and size of the deposit can reasonablyfjjudtd maximum size is stated in
the Mining Act. The boundaries of the concessiantaaid to descend vertically. Part
of the concession must already be held by the egmtiin the form of a claim area,
as mentioned above. The mining concession can tesmade to include areas
necessary for exploiting the deposit, such as fanthdustry, storage, dumping and
accommodation. Land for transport equipment, poliveys, water and sewerage
mains can be attached to the concession, but tseycan be defined as separate

%81 Mining Act Chap. 3, ss. 19, 20 and Mining Decrémg. 2, s. 10.
%82 Mining Act Chap. 4, s. 21.
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auxiliary areashjalpomradei outside the concession. An auxiliary area is tieat

to the location of the deposit in the same wayhasconcession, which makes for
flexibility in the planning of the land. For actiyiabove ground, a more limited area
than the concession may be demarcated. An areisokind is termed a working
area (yttjoomrad¢. When designing the concession, claim impedimangsto be
taken into consideration, as well as needs condewté planning the use of the area
in accordance with the Land Use and Building %gt.

5.3.2 Application for and Grant of a Mining Concesion

A mining concession application is to be submiti@dhe Ministry of Employment
and the Economy during the term of the claim andstnioclude the following
particulars:

* The applicant’'s name, occupation, residential ibcahd address,

* The applicant’s representative and his contactildeia Finland, if the
applicant is a foreign company,

» Contact details of a contact person who can infdrenlandowner of the
exploration works and the timetable for the same,

* The geographic location of the mining concessiocodnty, municipality
and properties affected,

* The area of the mining concession, and

» Proposed name of the concession.

The Mining Act requires a number of appendiceseaatiached to the application,
such as a map showing the location and boundafribe @oncession to be formed. It
must also be clear which properties are affectethbyconcession. A report on the
exploration works and their outcome, for assessménhe probable commercial
viability of the deposit, must also be appendedhw application. A plan showing
how the concession and its auxiliary area are toekmoited, together with an
account of various needs affecting the size angdeslo&the concession is also to be
attached. A report showing how products and by-petg] such as excess removed,
processing sand and waste, are to the placed wfhironcession and its auxiliary
area must also be appended to the concesapplicatiom® A concession
application must further be accompanied by an EI& provided in the
Environmental Impact Assessment Procedures Abiifniining project is subject to
those provisiond® A concession application comes under the heariogigions of

%83 Mining Act Chap. 4, s. 22.

%84 Mining Act Chap. 4, s. 23 and Mining Decree Chayps. 11.

%85 Mining Act Chap. 4, s. 23 a. The Ministry of Empieent and the Economy may decide
that an impact assessment is instead to be appendém: general operational plan. This
subsequently must always be submitted to the Safathinology Authority of Finland before

mining operations can be allowed to commence, pealithat it is obvious that no real
preparations for mining operations will be occasrby the concession application. In
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the Administrative Procedure Act, which means tti authorities and rights
holders concerned have the right to a hearing bedodecision is taken. Under the
provisions of the Mining Act, moreover, the mungtlipy is given the opportunity of
a hearing in that a statement from the municipafityst be appended to the
application unless the municipality has been cdaduin the matter already. If a
mining concession application is deficient, the leyayt is given the opportunity of
amending it, failing which the application can kgected®

If the concession application meets the requiresh&itd down in the Mining
Act, the Ministry of Employment and the Economytasissue an order for grant of
the mining concessioti’ The main statutory requirements are for the claina
have been able to show that extractable mineralpmsent in such abundance and
form that the deposit can most likely be exploit€de order must show in what way
assessment under the Environmental Impact AssessrAeh has been taken into
account, if the project is subject to this typeasessment.

5.3.3 Execution of the Mining Concession

The actual demarcation of the concession, in wtiiehboundaries of the concession
are more closely defined and rights holders congtteds is handled by the Land
Survey of Finland by authority of an order from #eistry of Employment and the
Economy for the effectuation of a mining concessinacedure tmalslaggning
This procedure is headed by a cadastral engineleo, may be assisted by two
trustees. A mining concession procedure may begin df an order for the
demarcation of a mining concession has been appeAleknown rights holders
whose rights are affected by the concession atedcad the execution of the mining
concession (establishment of the mining districihich takes the form of
meetings®®

A mining concession may not be greater than has loegermined by the
Ministry of Employment and the Economy in its order the grant of a concession,
but certain minor adjustments are acceptable ifrigjiets holders consefft’ In the
execution procedure, the concession and any ayx#ie@as are to be demarcated. If
the applicant is to use only part of the conces&ommpen-cast mining, that part can
be established as a working area. The applicant pag compensation to the
landowner for the right of using the work area aoacession and an auxiliary area,
unless the area has already been purchased thacegfiract of sale. Usufructuaries,
e.g. lessees, are also to be compensated if asseguence of the planned mining
operations their rights cannot be exercised. If plaeties are unable to agree on
compensation for the work area and auxiliary are¢he concession, the amount
payable is to be determined by the cadastral offisgreement is primarily sought.

practice, only a minor proportion of concessionadléo the commencement of mining
operations. Legislative Bill 319/1993, p. 28.

%86 Mining Act Chap. 4, s. 26.

%87 Mining Act Chap. 4, s. 27.

%88 Mining Act Chap. 4, ss. 27, 28.

%89 Mining Act Chap. 4, s. 32.
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Minutes are to be kept during the executory prooed map and descriptions
of the concession are to be prepared. The areasatsoshe marked on the ground in
an appropriate manner. Executory documents, minatep and description are to
be available to the general public for 14 days iwithe municipality affected by the
concession. Thereafter the documents are to betadhé Ministry of Employment
and the Economy’ Those parts of the cadastral procedure not coimgern
compensation can be appealed before the MinistBngloyment and the Economy.
Questions of compensation are appealed to the Canudit. In both cases, an appeal
can be lodged by a rights holder, i.e. a party whights are directly affected*

A mining certificate is to be issued by the Minystsf Employment and the
Economy when the cadastral procedure has acqured bf law, i.e. when the time
limit for appeal has expired, or alternatively, whan appeal has been decided.
Questions of compensation need not, however, haee bonclusively determined.
The mining certificate constitutes a certificate nining rights. Particulars of the
concession are to be entered in the Mining Regasidrin the national Real Property
Register. A mining certificate must contain thddwaling particulars®®?

» The Mining Register number (identification in therlihg Register),

* The name and residential locality of the mininghtiggholder and, in the
case of a natural person, his occupation,

» Particulars of properties affected, as well as tgumunicipality and
village,

* The extractable minerals to be exploited,

* The name of the mining concession, and

e The date on which the mining concession grant aeduiorce of law in
respects other than that of compensation.

The Mining Act does not contain any provisions veisr conditions can be attached
to the mining certificate, but it has been and liesmaustomary for the mining

certificate to include provisions on obligationsden the Mining Act as reminder to
the concession holder.

5.3.4 Mining

The mining certificate entitles the concession Boltb process and profit from all
extractable minerals within the concession. Thiswéver, is conditional on
environmental permission being obtained, and ongdweral operational plan for
mining having been submitted to and approved by S8aety Technology
Authority.>*® The concession holder may also exploit other @tk soil materials in

%9 Mining Act Chap. 4, ss. 33-38 and Mining DecreaflB, ss. 12-15.

%91 Mining Act Chap. 9, ss. 66, 67.

%92 Mining Decree Chap. 3, s. 18.

%93 (Handels- och Industriministeriets beslut om sakesfieeskrifter for gruvor 921/75 The
general operational plan should include technicad @&conomic assessments as well as
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the area if they are needed for the mining opematand the upgrading procéss.
The concession holder also has a right of useand kreas within the concession,
though not for any purpose other than that of ngir@perations and the upgrading of
extractable minerals or for activity in furtherarafethe mining operations. There are
also instances of the concession holder purchdbm@rea from the landowner, in
which case he will have freehold tenure of the land

If the concession holder has not commenced minipgrations or other
activities within a certain period as specifiedtfie mining certificate (at least five
and not more than ten years from the grant of ecession), the Ministry of
Employment and the Economy can determine that mirdperations must be
commenced within two years, failing which the casien can be declared forfeit.
The time limit may, however, be extended if the lpuinterest so demands or if
extractable mineral reserves are needed, or iether other special reasons.

The concession holder (if not the owner of the essmn area) is to pay an
annual concession charge of € 20 per hectare. Agehia also payable for any
auxiliary are2®® The concession holder is also to pay an annuah&idn charge
(brytningsavgiff to the landowner as compensation for any extodetaninerals
exploited. This charge is fixed by the Ministry Bimployment and the Economy
after consulting the Mining Committee. The extrastcharge is to be equitable and
fixed with due regard for the economic value of #dractable minerals, their
potential uses, etc. If there is more than onedamer, the extraction charge is to be
proportionally distributed as to each owner’s sharéhe concession aré¥.If the
concession holder does not pay the concession am@cton charges, the
concession can be forfeited. The same appliesyifnpats decided in the execution
of the concession are not rendered punctddllyf the mining operation causes
damage or inconvenience that has not been takenmatdount in the grant of the
concggsion, a compensation claim can be filed aigeneral court within a certain
time.

The concession holder should ensure that futureofifee mine and extraction
work is not jeopardised or impeded, and that btateastage does not occur in the
exploitation of extractable minerdf® A mine owner is to render an annual account
to the Ministry of Employment and the Economy asMuether mining operations
have been carried on and, if so, submit a reporttten extent and result of

address safety issues. It is also recommendedhisaplan takes into account environmental
considerations and provides a provisional closuen,pHeikkinen, Noras and Salminen
(2008), p. 26 and Handels- och Industriministerietslut om sékerhetsforeskrifter for gruvor
921/75.

%94 Mining Act Chap. 5, s. 40.
%% Mining Act Chap. 5, s. 50.
%% Mining Act Chap. 5, s. 44 and Mining Decree CHayps. 19.
%97 Mining Act Chap. 5, s. 45 and Mining Decree Chays. 20.
%% Mining Act Chap. 8, s. 64.
%% Mining Act Chap. 5, s. 46.
600 Mining Act Chap. 5, s. 47.
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operations. The concession holder is also to suamiyal cartographical data to the
Safety Technology Authority, showing how the miniseration has progress&d.

The concession holder is entitled to transfer hiscession to another party
eligible for a claim. If a transfer takes placenate must be made on the original
copy of the mining certificate. The new holder tdhom the concession has
transferred is to give notice of this within sixgys to the Ministry of Employment
and the Economy for entry in the Mining Regist&if the concession holder wishes
to relinquish his concession without any transfee, Ministry of Employment and
the Economy is to be notified to this effect intig. The concession is deemed to
have lapsed as from the day when the applicatianreeeived by the Minist3?>

5.3.5 Environmental Approvals and Environmental Asessment

Mining operations and mechanical gold digging adl ves facilities for the
beneficiation of ores or minerals constitute atiggi requiring environmental permits
under the Environmental Protection Att.The environmental permit application
must include a closure plan if relevifit. The Environmental Permit Authority
decides environmental permit issues concerningaetitm of metallic ores or
minerals. Permits granted under the Environmentateetion Act usually stipulate
precise measures to be taken with respect to @psualuding rehabilitatiof’ An
environmental permit may be appealed in the Vaadaidistrative Court and from
there to the Supreme Administrative Court. Appeady lodged, for example, by the
party whose rights are affected, associations wimsgose is the promotion of
environmental protection and nature conservatibe, municipality affected, the
regional environmental centre and other authoritiesitoring public interests in the
matter. It should also be mentioned in this corinacthat permits under the Land
Use and Building Act are required for buildingsstructures that are to be erected
within the mine area, as stated above. Certainngipiojects of a certain magnitude
or having considerable harmful environmental efHeelso come under the
Environmental Impact Assessment Procedure Act. ilme operator is required to
allocate a specified amount of money in proportioiotal company turnover, as a
contribution towards insurance against environmieisa or damagé®’

5.3.6 Responsibilities when a Mining Concession Exps

When a concession holder relinquishes his conaessithe concession is declared
forfeit, the mining concession and auxiliary aresert to the landowner without any

601 Mining Act Chap. 5, s. 49.

€02 Mining Act Chap. 5, s. 42 and Chap. 6, s. 54.

€03 Mining Act Chap. 5, s. 48.

604 Environmental Protection Decree 169/2000 Chap. 1,
605 Heikkinen, Noras and Salminen (2008), p. 32.

608 |bid at pp. 26-27.

607 Ibid at p. 111.
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remuneration being payable. The concession holuamever, is entitled to retain

existing buildings and structures above ground tankkeep the products of the mine
for a period of two years. After this, the assetsrae to the landowner if they have
not been removed. Existing safety devices and rigstfor the purpose of mining

operations are to be lgft situ failing permission from the Ministry of Employment
and the Economy for their removal. Any party whoyraaquire the right to resume
mining operations, e.g. after a temporary closmay take over the devices without
rendering payment for them. After relinquishing tbencession, the concession
holder is to lose no time in putting the area itite condition which public safety

requires’® Even if the operator is no longer responsible uride Mining Act, he

can still be responsible under environmental legjish.

608 Mining Act Chap. 5, s. 51.
117



118



6. Country Survey — Ontario

This chapter describes the legal system of Ontaiib respect to exploring and
mining minerals. It is divided into three parts: cRground, Prospecting and
Exploration Activities, and Mine Development Actiess.

6.1 Background

This background description concerns the Mining,Aits administration and
development. Provincial and federal jurisdiction dddressed. The relationship
between the ownership of lands and of minerale&dbed here, as is the status of
the landowner. Certain attention is given to mihdevelopment and the situation of
Native Peoples. Finally, land use and environmdataslation significant to mineral
development is addressed. This section beginsanststem overview.

6.1.1 System Overview and Characteristics

Ownership of most minerals in Ontario is vestedthie Crown. However, the

discovery and development of these resources isedaout by the private sector.
The process of obtaining mineral rights is selfiétéd and is mainly an automatic
non-discretionary system providing compliance wtd requirements in the Mining

Act and its regulations. The method of acquisitidnights to minerals is known as
the “free entry” system. Free entry systems shawe €haracteristics according to
Bankes2™ First, an interest in minerals is acquired throtigs physical staking or

locating of a claim rather than based on an apipdicaThe interest may be perfected
through registration with the mining recorder onigar governmental office. Second,
the barriers to entry are low. Any person may eegegprospecting and staking
activities, provided that they have a prospectdicence. Third, all Crown-held

mineral rights are open for staking unless theyehasen withdrawn from staking or
are restricted as outlined in the Ontario Miningt.Athis can be, for example, the
case with respect to provincial parks and nativemees. Fourth, once acquired,
mineral claims can be maintained indefinitely bgleriaking and recording work on
the property.

The Ontario Mining Act gives the basis for minerakploration and
development on both Crown and private land wheneenal rights are reserved to
the Crown. The first stage of exploration activigyselecting an area for staking a
claim. Physical ground staking gives the claimholihe exclusive right to prospect
in the chosen area on a first-come basis. A miciagn is a square or rectangular
area from 16 hectares (a 1-unit claim) to 256 hestéa 16-unit claim) in size. A
prospector must perform work in order to maintaid &eep the claim, referred to as

609 Bankes (2004), pp. 317-318.
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assessment work. A claim can be maintained indefinby completing this work.
Mining cannot take place until the claims are biduip lease. The right to go to
lease is a statutory right based upon the claingndidfilling the obligations of the
Mining Act. A mining lease is issued for a periofitwenty-one year8'° Prior to a
mine coming into production, the leaseholder moshmly with both provincial and
federal legislation, such as the Environmental &utidn Act.

The Mining Act also contains discretionary provisowhere mining rights or
the right to explore may be given by a Licence et@ation. This licence allows
for the exploration of tracts of land, or land undeter, within specific terms and
conditions as set by the Minister. A licence of \qgation is issued only in special
circumstances, for instance, with respect to envirentally sensitive areas, to allow
mineral exploration to occur under controlled cdiodis in areas not open to claim
staking.

6.1.2 The Mining Act and its Application

The main legislation or framework for explorationdadevelopment of minerals is
the Ontario Mining Act (Revised Statutes of Ontarl®90, Chapter M.14) and
several regulations related to that ACtThis act applies to minerals owned by the
Crown, which is the most common situation. Sineelieginning of the 2bcentury,
the Crown has reserved the mineral rights in mest land grants, but historically
there have been different practises. If the minerahining right is privately owned
and not reserved by the Crown, general propertyalppliess*?

The Mining Act and its Regulations dictate the nemhy which the Crown
may dispose of its minerals and how individuals eathpanies may obtain rights to
them. The purpose of the Mining Act is to encourggespecting, staking and
exploration for the development of mineral resosrard to minimize the impact of
these activities on public health, safety and thhdrenment through rehabilitation of
mining lands in Ontari6™ Minerals according to the Act include all natuyall

619 Current modernization of the Mining Act with thetroduction of the Mining Amendment
Act in April 2009, Bill 173, entailed numerous ardements to the Act relating to prospecting
land, staking mining claims, disputing claims, asseent work, surface rights owners,
exploration work and consultation with Aboriginasramunities The Mining Amendment
Act received Royal Assent on October 28, 2009. Tiesnt that the Bill became an act and a
few sections came into force that day. Howeverelee many sections that do not come into
force until proclamation of the Lieutenant Govermdiich may not be for sometime (possibly
year(s)). Lessard (emai"4f November 2009).

611 Some of the main regulations are Ontario Reguia596 Assessment work, 7/96 Claim
staking, 195/06 Forms, 113/91 General, 240/00 Miegelopment and Closure under part
VIl of the Act.

612 Barton (1993), p. 2.

613 Mining Act section 2. According to proposed ameedts to the Mining Act, Bill 173,
section 2 of the Act is repealed and the followsudpstituted: The purpose of this Act is to
encourage prospecting, staking and exploratiothferdevelopment of mineral resources, in a
manner consistent with the recognition and affiforatof existing Aboriginal and treaty
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occurring metallic and non-metallic minerals inchginatural gas, petroleum, coal,
salt, quarry and pit material, gold, silver and r@te and precious minerals and
metals, but does not include sand, gravel and b&ktine when used as a verb in
this context refers to the performance of any workor about a mine except
preliminary exploration. Prospecting is the invgation of or search for minerals.

Mineral rights under the act are obtained througttean system by staking on
the ground. Then, if certain conditions are fuliil| a lease may be issued giving the
right of disposal over the minerals. This methodaofuisition of rights is the free
entry system as is prevalent throughout most ofa@aft® The Mining Act deals
with both underground and surface minfigNo distinctions are made between
smaller or larger mining projects. Neither is anistidction made between
individuals or companies who want to explore ansgettgp minerals. The Mining
Act also contains several provisions concerningrétebilitation of a mine, such as
the requirement for a closure plan before extract@an take place.

Sand and gravel are excluded from the Mining Adgdinition of minerals.
These are regulated instead under the AggregateuRres Act (R.S.O. 1990,
c.A.8). This Act applies to the surface mining gfjeegates as defined by the Act:
Gravel, sand, clay, earth, shale, stone, limestaiodgstone, sandstone, marble,
granite, rock or other prescribed material. Rock baen defined in a regulation
connected to the Act to exclude materials as asdalubarite, coal, diamond,
gypsum, kaolin, lepidolite, magnesite, petalitepgate rock, salt, sillimanite and
spodumené’’ Some other materials, such as asbestos, talcastwfiite, graphite,
kyanite and mica are also exempted from the AgdeeBasources Act, entailing
that the Mining Act applies. The classificationrofterial normally determines the
legislation applicable as well as the procedures thust be followed in order to
acquire rights. Subsurface or underground miningrajons are not eligible for
permits under the Aggregate Resources Act. For sameanetallic minerals, such as
limestone and marble, both acts may apply. Thezealmo interactions between the
acts that can be somewhat complicated. For instamceggregate permit is to be
issued for sand and gravel if the sand and graseé tbeen included in a placer
mining claim under the Mining Act, unless the namegate mineral has been
removed from the placer depo¥i.

The Aggregate Resources Act applies to private larateas designated under
the Act (not all areas), on all land owned by thiev@, and on all land under water.
With respect to private land areas not designateliuthe Act, no regulation applies
as to the extraction of sand and gravel if thesgegmtes are privately owned, i.e.,
no reservation to the Crown. The purpose of therdgate Resources Act is to
provide for the management of aggregate resoume®ritario, to control and
regulate aggregate operations on Crown and priVatels, to require the

rights in section 35 of the Constitution Act, 198&¢luding the duty to consult, and to
minimize the impact of these activities on publgalth and safety and the environment.

614 Mining Act section 1(1).

615 Barton (1993), p. 1.

616 Mining Act section 1(1).

617 Ontario regulation 244/97, Aggregates Act, General

618 Aggregate Resources Act section 36.1.
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rehabilitation of land from which aggregates haeerbexcavated and to minimize
adverse impact on the environment in respect ofeagge operatiors? This is
done by a licensing or permit system. A developas b meet a set of rules,
standards and prepare site plans. Municipal invobér in this permit process is
essential.

A special act applies for oil, gas and salt resesirmamely the Oil, Gas and
Salt Resources Act (R.S.0. 1990, c.P.12). The righexploit these deposits is
regulated through a licence system. The Miningasb contains special regulations
concerning oil and gas applicable to certain lanes: owned by the Crown of
Ontario. No special provincial legislation in adlit to the Mining Act exists for
uranium. However, federal law applies to the dgwelent of uranium mines.

6.1.3 Provincial and Federal Jurisdiction

Canada has a constitutional division of legislatpewer between the federal
Parliament and the provincial legislatures. The @otw legislate concerning onshore
minerals remains with the provinces. This is staitedsection 92 A(1) of the
Constitution Act of 1867, inserted by the “Resosréenendment” of 1982 in its
provision for non-renewable natural resources egtovinces. A mineral operation
may still be subject to federal law, as some matt#fecting mining, such as
fisheries, are the responsibility of the federaleygoment. Other areas of federal
jurisdiction are navigable waters, trade and conemeindians and lands reserved
for Indians. Agriculture is a matter on both levefggovernment. Environmental law
also falls under concurrent jurisdiction in Canafed mining projects might be
subject to both federal and provincial environmbkmtssessment legislation. The
constitution allows the federal government to assanthority over matters that may
have national and international implications andldaffect the entire country. The
division between jurisdictions at times is not cJeaomplicating understanding the
legislative framework governing a mining projét.As to offshore minerals,
Canada has complete sovereignty over its terrltega and jurisdiction to exploit
the mineral resources under the continental shelf.

6.1.4 Ownership of Lands and Minerals

The historical starting point with respect to thenership of lands and minerals in
Canada is the principle that the sovereign ownddamot granted, subject only to the
claims of aboriginal title. The Constitution Act df867 provides that, upon
Confederation, all lands, mines and minerals betortpe provinces subject to then-
existing interests. Title to land comprising theynce of Ontario was originally
claimed by the Crown in the right of Canada, andrléhe Crown in either the right
of Canada or the right of Ontario. Settlers whavar in the late 18 century were
issued Crown grants, called Crown patents, by thevipce. A Crown patent

619 Aggregate Resources Act section 2.
620\Wakefield, Oliver and Fordyce (1998), p. 5.
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generally involved one or two, usually 100 acrerfdots and retained mineral rights
and timber. As a condition for receiving a Crowriepd, the settler was required to
clear a stated number of acres and build a sh&lteere no original Crown patent is
issued for a piece of land, no private ownershipesst in law even todai/*

About 87 % of all land in Ontario is Crown land thia controlled and
administered by the provincial or federal governteeGenerally, this is land that
has never been granted or sold by the Crown tovithails or organisations for
private use. Lands on the beds of most navigatdesland rivers are provincial
Crown lands. Certain lands are held by the fedgoalernment, for instance land
used for Indian reserve areas, national parkswag# and military purposes. In
southern Ontario, where the majority of the popatatives on quite large land
areas, these are private. Even if land has beemegteor sold by the Crown for
private purposes, there are several ways land eamnrto Crown or Public land
status. For instance, land may revert to the Cribwhe owner has neglected to pay
property taxes.

While the Province of Ontario was being settlearfrd870 onwards, the British
government had it surveyed. The first priority the surveyors was to report on
mining and lumbering possibilities, and to a lessdent, agricultural potential. The
province was divided into counties, each county dasded into townships and
these in turn were surveyed into concessions atsd Aotypical township was laid
out in 14 concessions, 14 strips of land runningnflone side of the township to the
other, each strip measuring 2.0116 kilometfé&ach concession was divided into
smaller lots that often were sold in halves fori¢gp Ontario 100-acre farms. As the
Province’s population grew, township lots were Hertsubdivided into smaller lots
that were surveyed and shown on often informalstegéd plans. The resulting lot
and plan number then became the permanent desariptference for the real
property. Whether land has been surveyed is alsomdrtance when it comes to the
way Crown-owned minerals can be claimed accordindpé Mining Act. A claim in
a surveyed area is namely governed by the concelisés and size of surveyed lots.
Real property can be described as the North hdlbob, Concession XI, Township
of Osgoodé?® A more common way to describe real property isise a parcel
number with an identification designation (PIN-chde

The basic common law rule is that minerals, exgepd and silver, are part of
the land itself and belongrima facie (“as things first seem”) to the owner of the
soil. Thisprima facierule is not absolute. Exceptions to the rule agiogrto Barton
are so frequent that the rule simply does not pl@wan accurate description of
mineral ownership anywhere in Cand@&The origins of the common law rule may
be traced back to the Case of Mines in 1567 in &yl Before that great case was
decided, the Crown on occasion had asserted aajeight to all minerals wherever
situate. The case is primarily known for holdingttprecious metals, gold and silver
are the prerogative of the Crown, but it also dighbd the limits of the royal claim.

62! Moore and Globe (2003), p. 2.

622 Donahue, Quinn and Grandilli (2003), p. 1.
623 Donahue, Quinn and Grandilli (2003), p. 321.
624 Barton (1993), p. 28.
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Ontario also had an early history of reservatiofisgold and silver in Crown
grants®®

It is typical for the rights to mines and minertdsbe held separately from the
rights to the rest of the land. This severancevafership most frequently is met in a
patent or Crown grant of land, from which the malerare reserved or excepted. It
can also be done by stat§t&Surface rights, in contrast with mining rightse aften
referenced. In general usage, surface rights mearalance of rights in the land
once the mineral rights are separated, or eveht figland other than the mining
rights. The Ontario Conveyancing and Law of Propéwt (R.S.O. 1990, c. C.34)
defines mining rights as the ores, mines and misena or under the land, together
with such right of access for the purpose of wignthem. Surface rights are
described as the land with the exception of thg,arénes and minerals on or under
the land and such right of access for the purpbdsérming them. The holder of the
mining rights therefore has certain distinct rigtitgshe surface even if another party
owns the surface rights.

However, the Ontario Conveyancing and Law of Priyp&ct does not apply to
conveyances by the CroWfl. This Act applies instead to a situation where the
minerals are privately owned. Mining rights accagito the Mining Act (regulating
Crown minerals), mean the right to minerals ompriunder any land. Surface rights
mean every right in land other than mining righitsThe Mining Act provides a
statutory right to Crown minerals even if the soefaights are privately owned.
There is no horizontal boundary between surfachtsiggnd mineral rights. Both
rights exist from the surface down into the groulirdctly beneath the surface, but
they are for different uses of and physicals in ltred. There is no lower limit or
depth limit to either of these rights.

The ownership of surface rights and mining rightésies from one parcel of
land to the next across Ontario. Over the pastucgrih Ontario, the Crown at
various times has sold parcels of land while rétairthe mineral right&° The
province amended the act generally dealing withgrating of Crown lands, the
Public Lands Act, in 1913 so that any title granteg the Crown before the
amendment included mining rights ownership. Theemndls passed to the grantee
whether reserved or not. Any parcels of land gihritg the Crown after May 6,
1913 may or may not include mining rights dependinghow the title is worded.
Mineral rights passed unless expressly resefted.

Ontario’s current Public Lands Act authorizes thenistry of Natural
Resources to sell or lease land. The province'scydbday is to reserve mining
rights to the Crown in the majority of land granthe Public Lands Act defines
mines and minerals to include gold, silver, coppead, iron and other mines and

625 Barton (1993), pp. 29, 68.

62 |bid at p. 33.

627 Conveyancing and Law of Property Act sections1176,19.

628 Mining Act section 1(1).

629 Ministry of Northern Development and Miné&ospecting on Private Land in Ontario
630 Donahue, Quinn and Grandilli (2003), p. 82. Publends Act, section 61(1), (3).
Ministry of Northern Development and Mine&urface Rights and Mining Rights
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minerals, and quarries and beds of stone, marbigmsum®! The Act requires all
Crown grants for summer resort locations to reseallemines and minerals
thereundef® The mineral reservation means that if gold, sjllead, iron or any
other mineral is found under a cottage, it belotmshe Crown. Where land for
agriculture purposes has been sold by the Crover 4ftof April 1957, the mines
and minerals are also to be reserved to the CP&tvn.

The Mining Act further gives the right to exploextract and use minerals that
have been reserved in a grant and therefore stilem the property of the Crown.
As mentioned above, where the Crown has grante@ralimights so that they are
privately owned, the Mining Act does not apply. TBenveyencing and Law of
Property Act gives comparable rights. Of importaiscéhe certain distinct right to
the surface according to the definition of mininghts even if another party owns
the surface rights. The most common way to recenming rights is through
claiming and then obtaining a lease after the Ifoéint of the requirements in the
Mining Act.

On private land, individuals do not hold absolutnership of land. Ownership
of land can be described as a bundle of rights aliihations with respect to
particular parcels of land. These bundles can bideti into various smaller bundles
called estates and interests held by different lgedp private individual owns an
“estate”, an interest comprising a collection ofhts related to the use and
possession of larftf! The two basic categories of land ownership arehiod title
and leasehold title. The freehold estates aredudivided into a fee simple estate or
a life estate. The fee simple estate is the grea®wmte a person can own and
comprises all ownership rights that are possibleaee under the law. A life estate
consists of the same ownership rights as the femlsi estate but limited to a
lifetime. A leasehold estate provides a tenantessée with the right of exclusive
possession over a property for a certain period,ténm of the lease. The rights
included in land ownership apply not only on theituntal plane, but also three
dimensionally. Ownership to a certain tract of lamthe form of an estate fee simple
absolute also entails ownership to the subsurfeevhat extent surface ownership
includes the right to the subsurface depends omahgre of the initial Crown grant
of the land in question, for instance whether tlieemals have been reserved.

Land rights comprise not only estates, but alsbtsign land that are considered
less than estates. These rights recognise instéfadedt types of uses allowed on
the land of another. Such user rights, for instanaa be easements or licences. The
most common form of easements is a right of wayngia landowner access across
a neighbour’s land. Licences are simply persorgitsi, not interests in larffd® A
licence is a personal right to certain privilege®i over the land of another. It is a
contractual right or privilege to enter upon ane tise grantor's land in a certain
manner or for a certain purpose. The Mining Acbrgtzes different right holders to

831 public Lands Act, section 1.

832 pyplic Lands Act, section 15(6).

833 public Lands Act, section 60.

634 Moore and Globe (2003), p. 50.

835 Sinclair and McCallum (1997), p. 51.
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land when it comes to compensation due to minirgities. Focus in the Act is
placed on the owner of the surface rights. Howeldifferent occupants of lands”
are also mentioned without any further specifiaaff

Ontario currently has two land registrations systetn record registered
documents that create or affect ownership rightand; the Registry system and the
Land Titles systerf’’ The Registry system records documents as suchigjiead
the legal validity of the documents is no way asduny the act of registration. The
Land Titles system is a form of government guamhti&and registration system,
referred to in other legal systems as a cadasstersyor Torrens system. The title
register mirrors all currently active intereststtaffect a particular parcel of land.
Ontario has been involved in a massive computeriegitration reform, POLARIS,
since the 1970s. One of its goals is to convedne land titles system. There are a
number of different parcel types in POLARIS. Thestncommon type of parcel is a
property parcel including single-family homes. Readnd railroads are also
common. Less common parcel types include Indiardlzam Crown lan®

6.1.5 The Native or Aboriginal Peoples

The term “Aboriginal people” refers to the descertdaf the original inhabitants of
Canada. The native or aboriginal peoples of Cansudier the definition in section
35 of the Constitutional Act of 1982, include thedian, Inuit and Métis peoples.
While many Indian peoples have signed treaties thighCrown, others have not. For
most Indian peoples, the fedetalian Act is the most important part of the legal
framework; it regulates the holding of Indian s&tilocal government by Indian
band councils and the management of Indian reseiwmesontrast, the Inuit of
northern Canada do not have reserves and are fieateaf by the Indian Act, but
have entered into land claim settlement agreeni&h®Where Indian reserves have
been established, the Crown in the right of theefaldgovernment owns the the
reserve lands in fee simple, but must exerciseigits of ownership for the benefit
of the First Nation entitled to occupy the resefie.

Native title to land, also called “aboriginal titlerefers not to an individual’s
claim to ownership of a particular parcel, buthe traditional customs that govern a
collective’s use of a particular territo?: Aboriginal title has been asserted in parts
of Canada in exchange for specified reserve lamsigh the negotiation of treaties.
There are, however, vast areas in which no tre&tee been negotiated or which

836 According to the proposed amendments of the Miriog Bill 173, a definition of surface
rights owner is added to the Mining Act as followsirface rights owner means, in respect of
an area of land, an owner in fee simple of the |asdshown in the appropriate land registry
office, who does not own the mining rights for taed.

637 Moore and Globe (2003), p. 8.

838 |bid at p. 27.
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%4 Ibid at p. 46.

126



the only treaties are treaties of peace and fri@pdsithout the surrender of any land
rights.

Treaties or agreements relating to land were ntgred into during the first
stages of European settlement. However, Britistordgal policy was to come to
terms with aboriginal rights through the Britishrgliase of land from the Indians in
the name of the Crowt? Many reserves have been established pursuangatytr
particularly in Ontario. The signing of the Robinsduron and the Robinson-
Superior Treaties in 1850 was encouraged by mirdisabveries and the desire to
open the region north of the Great Lakes to se#ttenThese treaties provided for a
surrender of aboriginal title to land with the eptien of certain described reserves.
The federal government and the provinces also emténto several agreements
respecting treaties and reserves between 18919 1

Modern ways of dealing with Native land claims isrough land claim
agreements where native groups may receive freedhwigtrship of a proportion of
lands in the settlement area if they surrenderigimat title. Some of these lands
include full mineral rights, but most are subjeot & reservation of mines and
minerals to the Crown. Control and management ofenail, timber, oil and gas
resource development on Indian reserves is firmsted in the federal authority of
Indian and Northern Affairs Canada (INAC). Undee tindian Act and the Indian
Mining Regulations, the Department issues permiid @ases for the removal of
minerals from First Nation reserve larfds.

A majority of the different Indian Bands have sidrteeaties and have reserves
in Ontario. In addition to those lands, all Nativesve interests in their traditional
lands where their forefathers hunted and fishednyMbands in the north are
becoming more and more insistent that those engag®theral exploration on their
traditional lands have their consent, which usueslyuires providing benefits to the
First Nation community to offset any environmergatial impacts caused by the
mineral related activities. The issue of consultiwith the First Nations in mining
operations has been addressed by the Supreme @d@anhada. The Court held that
there is always a duty of consultation with abavéipeople regarded such lands.
The First Nations have no special additional rigiatsthose of the surface rights
owners and other occupants mentioned in the MiAictgas to compensation issues.

Natural resource development has often been tladystibringing issues about
aboriginal title to courts. Native legal issueseaffmineral activity in several ways.
First, on lands controlled by native peoples, saglindian reserves or land set aside
under land claim agreements in northern Canadaiapesgimes govern title to
minerals and the process of exploration and dewedop. Native rights such as
hunting, trapping and fishing rights can be reléwahen mineral activity encroach
on them. In areas outside the reserves often cthisetraditional lands, a mining
operation has a duty to consult with the aborigpedple. Aboriginal title and other
aboriginal rights are, as mentioned earlier, pretcunder section 35 of the
Constitution Act of 1982, which states that exigtisboriginal and treaty rights of

642 Barton (1993), pp. 86, 89.
643 Bartlett (1990), p. 139 and information receivédh@ homepage of Indian and Northern
Affairs Canada at June 2009.
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the Aboriginal peoples of Canada are hereby reeegnand affirmed. This section
does not, however, define the extent of existigbts.

6.1.6 The Development of Mining Legislation

The earliest mining operations in Ontario were imming and smelting in the
southeast of the province beginning in 1820. Thegee no statutory provisions for
mining before 1864* Prior to 1864, a location system was used as @mptisthe
claim system for acquiring rights to Crown mineradecording to the location
system, a mining location could be applied for pndchased and a Crown patent of
the land would be issued. A location had to beeysd and paid before a security of
titte for exploring could be obtained. The investineosts could be high since the
minimum size of a location was large. The area liraged to 161.9 hectares in
1853. With this system, the government had no pdggiof preventing speculators
from buying large areas of land and holding it with development, as happened
with the major ore bodies at Sudblfy.

A claim system was introduced with the enactmenthef 1864 Gold Mining
Act by the United Province (Ontario and Quebec)nifier was allowed free entry to
prospect, stake and work a claim without the dalay expense of purchasing a large
parcel of land*® The Act applied only to gold, and the legislatigas influenced by
the “gold rush legislation” from other provincesdacountries such as British
Columbia, Australia and California.

The General Mining Act was enacted in 1869 applymgll minerals. This Act
contained rules about both staking claims and ath@oacquisition of locations.
However, the claim system with free entry principéend mechanisms for assessment
prevailed when the Mines Act of 1906 came into é5f¢ Just prior to that, Northern
Ontario had experienced a great gold rush in 189@8ording to Barton, the Mines
Act of 1906 was the first modern mining law of QidaMining Divisions were then
established for all parts of the province, eachaitMining Recorde}*®

For a long period, changes to the Mining Act wendy aninor. Mining leases
became the main kind of production tenure in 1988h significant amendments
and an overhaul in 1989, the earlier system of mgigiatents or freehold interest in
mineral rights was finally abolished with the emaent of the current Ontario
Mining Act of 1990. A new section of the Mining Aictcluded the requirements for
mine planning and reclamation with closure planswedl as regulations about
financial security to cover the costs of mine ctesu The Mining Act and its
regulations have been amended several times dtiin990s and in the beginning
of this century. Some changes were made in redpettie restoration of mining
lands, in other words, land used for mining purgos&€he Mining Act is

644 Barton (1993), pp. 126-127.

845 Ibid at pp. 130-131.
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continuously under review by a non-governmentalisaty group, the Mining Act
Advisory Committee, consisting of different stakketers®*®

Steps were taken in 2008 by the Government to nmatkethe Mining Act. A
“Discussion Paper” was released, outlining fiveigolissues: The mineral tenure
system, aboriginal rights, regulatory processesfgioration on Crown Land, land
use planning in Ontario’s Far North, and privatghts and interests (mineral
rights/surface rights issue¥J.In the spring of 2009, Bill 173, Mining Amendment
Act of 2009 was introduced by a First ReadifigThis Bill aims to create a balance
between preserving the competitiveness of OntarieXploration and mining while
addressing the concerns of Aboriginal communitiesl grivate landholders.
Consultation with Aboriginal communities is fornmdd. A dispute resolution
process is established for disputes relating to rigbmal consultation. The Bill
enables a claim to be staked by map staking, dditinig the need for prospectors to
enter onto property to stake mining claims. Thedislands removed from staking
has been expanded. The Bill makes various chargesding the staking of mining
claims where there is a surface rights owner amdudes requirements for notifying
surface rights owners that a claim has been stakegtaduated regulatory scheme
for early exploration, with exploration plans remai for lower impact activities, and
exploration permits required for activities wittgher impact, is also introduced. In
addition, the Bill creates a new requirement fargpectors to successfully complete
a prospector’'s awareness program in order to obt@rospector’s licence. Much of
the proposed Act enables processes that will bailddtin the regulations, to be
developed in the subsequent two yé€ars.The Bill received Royal Assent on
October 28, 2009. As mentioned many sections ofttewill not come into force
until proclamation of the Lieutenant Governor.

6.1.7 Administration of the Mining Act

The Ministry of Northern Development, Mines and ésiry (MNDMF) is the
Ministry responsible for the mining industry in @rib %> The Mines and Minerals
Division at the Ministry has four branches: The Btial Development and Lands

Branch which is the focus here, the Ontario Gealalgsurvey Branch, the Diamond

64 Some recommended changes in December 2004 codasemerelationships with surface
rights owners, such as improving the system offication when staking and exploration
work take place, as well as new definitions of anesstricted from staking. Rayner (emdfl 2
May 2005).

850 Ministry of Northern Development and Mines (2008)pdernizing Ontario’s Mining Act
— Finding A Balance Discussion Paper.

851 A bill is considered to be passed by the Legistathssembly once it has received three
readings; upon receiving Royal Assent, the passeddzomes an Act.

652 Explanatory Note extracted from the Bill. Legistet Assembly of Ontario. Ministry of
Northern Development and Mines, News Releases &il2009.0ntario Take Bold Steps
to Modernize Mining Act.

853 The former name of the Ministry before July 2008svMlinistry of Northern Development
and Mines.
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Sector Unit Branch and the Aboriginal Relations tUBranch. The Aboriginal
Relations Unit was established in 2008 to builddyakelationships between industry,
First Nations and Métis communities and the govemmm

The vision of the Ministry is a minerals sectorttiehealthy, competitive and
sustainable. The four key strategic objectives aling to Ontario’s Mineral
Development Strategy are: Promoting long-term gushélity and global
competitiveness, supporting modern, safe and emwviemtally sound exploration
and mining, clarifying and modernizing mineral res® stewardship, and promoting
community development and opportunities for’ .

The Mineral Development and Lands Branch is orgahin different sections
paralleling all the phases of a mining sequengeroject. The branch consists of the
Mining Lands section and the Mines Group. The M@ri®f Northern Development,
Mines and Forestry may appoint officers of the Mini to exercise powers and
perform duties under the Mining ASE The Provincial Recording Office is part of
the Mining Lands section and administers and fatds the activities that provide
for public access and the acquisition of Crown maheights regulated by the
Mining Act. This office records mining claims.

The Provincial Mining Recorders at the office areapewered and have the
responsibility of hearing and determining disputesween persons with respect to
mining claims. If disputes cannot be solved by Miming Recorder and/or if a
decision is appealed, the Mining and Lands Comunisi is to resolve it as
discussed below. The Staff at the Provincial ReogreDffice provides assistance
and information regarding mining claims and theursgments of the Mining Act for
recording documents. Several Mining Lands Constl@ffices provide services for
clients in strategic locations in the province.oimfiation about claims is kept in a
mining claim register (abstract) that can be aambssn the Internet through the
Mining Claims Database. Claim maps are availabiirenand show the location of
staked mining claims in the province and providmlkato mining claim information
(CLAIMaps).

The Dispositions Office, another part of the Minihgnds Section, has the
function of administering land that has been leasegranted (in fee simple) for
mining purposes. The office, acting as landlordbahalf of the Crown, charges
annual rents per hectare for leases. It also goresble for the collection of the
Mining Land Tax. The office also prepares new leaseuments for mining
purposes and checks that the requirements of tmniliAct have been met. The
formal granting of a lease has to go through theisdttiy of Natural Resources as
main manager and grantor of Crown lands. The offits® maintains a database
essential to the administration of mining leases @atents.

The role of the Mines Group is to encourage, prensoid facilitate a sustained
economic development of Ontario’s mineral resourgesan environmentally
responsible manner. The Mines Group consists ofMiveeral Development and
Commodities Program, Mine Rehabilitation, Inspettend Compliance Program,
Financial Assurance and Abandoned Mines and Retadioih Program. This section

654 Ministry of Northern Development and Mines (2006)1.
%55 Mining Act section 5.
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administers part VII of the Mining Act that prineilly deals with the rehabilitation

of mines and land used for mining purposes. No acka exploration activity can

take place without a plan of rehabilitation. MirleE2evelopment Officers assist

prospectors with exploration, advanced explorationew mine development. They
provide information and advice on permit requiretaeas well as arrange meetings
with all the relevant ministries in the early stag# project planning in order to

discuss and facilitate permit concerns. Anothek fasadvising and assisting with

public and First Nation consultation as well adstisgy with conflict resolution.

The Mines Group assesses rehabilitation costs iassdavith mine closure or
advanced exploration projects, negotiates and deadequate financial assurances
with mine owners and manages these financial assetehalf of the Province. This
section ensures that the mine sites in Ontarialaveloped, operated and closed out
in a manner consistent with sound environmentalpridic safety closure designs.

The Ministry worked in 2008 to develop more effitiand effective permit and
approval requirements for mineral development. Ae€‘owindow” coordination
process for mineral development projects was deeelan addition to a project
definition template and a practitioner’s gufge.

The Mining and Lands Commissioner is a judicialagff with the authority to
settle all disputes under the Mining Act, eithefiest instance or on appeal from the
mining recorders. A decision by the Commissionery nee appealed to the
Divisional Court. The final court is the Supremeu@o The Mining and Lands
Commissioneis organised within the Ministry of Natural Rescesc This Ministry
is also responsible for granting rights accordimghie Aggregate Resources Act and
for granting rights to salt, oil and gas developmdthis is partly regulated in the
Mining Act as well as in the Oil, Gas and Salt Reses Act.

6.1.8 Land Use and Environmental Legislation Signi€ant to Mineral
Development

In addition to the Mining Act and its regulationsgveral other statutes, both
provincial and federal, affect the permit processd mining project. Certain of the
main statutes, due to land use issues and envimahmequirements, are only listed
and briefly dealt with below. Other related acts also discussed in the text as well.

- Public Lands Act (R.S.0. 1990, c. P.43)

— Provincial Parks and Conservation Reserves Act6Z800. 2006, c.12)
- Endangered Species Act, 2007 (S.O. 2007, c.6)

- Fisheries Act (federal)

— Ontario Water Resources Act (R.S.0. 1990, c. 0.40)

- Environmental Assessment Act (R.S.0. 1990, c. E.18)

- Environmental Protection Act (R.S.0. 1990, c. B. 19

— Canadian Environmental Assessment Act (federal)

- Environmental Bill of Rights, 1993 (S.O. 1993, 8)2

856 Ministry of Northern Development and Minesnual Report 2008-09.
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- Planning Act (R.S.0. 1990, c. P.13)
— Ontario Heritage Act (R.S.0. 1990, c. 0.18)

The Public Lands Act contains the primary rulesgoverning the administration of
Crown lands. The term “public land” means Crowndlaithe Ministry of Natural
Resources administers this Act. The Act forms anéaork for the management of
Crown lands that also affects other acts dealinty Veind tenure and land use on
Crown land, such as the Mining Act.

According to the Public Lands Act, certain actedj such as disruptive mineral
exploration on Crown lands, might be prohibitedessl they are carried out through
the issuance of a work permit. A work permit, foample, is required for water
crossings, roads and camps. A work permit may ladsneeded under the Forest Fire
Prevention Act (R.S.0. 1990, c. F.22d TheLakes and Rivers Improvement Act
(R.S.0O. 1990, c. L.3)legislation also administered by the Ministry of tiital
Resources. The Lakes and Improvements Act reguéateslisruptive activity in a
watercourse that would hold back, push forward iwerd water. The Forest Fire
Prevention Act regulates any disruptive activitypmwithin 300 metres of a forest or
woodland in a fire region designated by the Mipistf Natural Resources. The
Crown Forest SustainabilitAct, 1994 (S.0. 1994, c. 25pdministered by the
Ministry of Natural Resources together with the IRubands Act, requires a special
license for cutting Crown timber and a permit fouttmmg trees during the
construction of roads, for instance. A work perfoit mineral activity is not to be
refused for work required or permitted under theniltj Act, unless the proposed
work is known to be contrary to an existing I&W.The Provincial Parks and
Conservation Reserves Act contains regulations timait or prohibit mineral
exploration and exploitation within areas that gat of a provincial park or
conservation reserve.

An important land use strategy affecting mining\aii¢s is theOntario Living
Legacy(OLL). This includes the largest expansion of gaskd protected areas in
Ontario’s history. Announced in 1999, the strategyablished 378 new parks and
protected areas. The goal of the OLL is to protet% of northern and central
Ontario. Mining will continue to be excluded frorti axisting and new provincial
parks. Mineral exploration may, according to sggtedlocument, occur under
controlled conditions with respect to new provihgiarks that are identified through
further analysis and consultation as having praalhcsignificant mineral potential
(psmp areas). If a part of a park is to be develdpe a mine, it is deregulated as
part of the park, and appropriate replacement lanelaced under regulatifii.A
conflict, however, has arisen between the conservatf lands under Ontario’s
Living Legacy and ongoing mining activity in theseeas. The Ministry of Northern
Development, Mines and Forestry has been deferidimguits where claim holders
are maintaining that property investments have begraired by enclosing their
property within an OLL Park. In March 2002, the Ndters of Natural Resources
and Northern Development and Mines made a committhext there would be no

857 prospectors and Developers Association of CarRBAC) (1997).
%58 Ministry of Natural Resources (1999), p. 20.
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exploration on untenured lands (not brought to dgasithin the OLL sites and
promsLségd the development of a process to addrassngxmineral tenure in such
areas.

The Endangered Species Act protects endangeredespafcflora and fauna.
The federal Fisheries Act protects fish and aqudécrequiring that there be no net
loss of fishery habitat as a result of a disruptiesivity. When a working permit is
needed for mineral activity, certain conditionsalted to a required work permit can
be included to ensure that there is no violatiothefFisheries Act.

The Environment Protection Actpgether with the Ontario Water Resources
Act, provides the basis of the control and regulatiormfironmental pollution of
both air and water. The Environmental Protectiont Astablishes emissions
standards, waste management regulations, etc. Tiari® Water Resources Act
regulates water and sewage works and water talkingifs. Both statutes are similar
in function and are administrated by the Ministf{E@vironment.

The Environmental Assessment Asdts out the fundamental requirements for
an environmental assessment document. Assessmen®taroutinely required for
mining project$® This Act is also administered by the Ministry aivifonment. If
a mining project obtains federal funding, or reqsircertain federal permits, for
instance if a fish habitat is disrupted, such mhbst reviewed by the federal
government according to the Canadian Environmekgaéssment Act.

The Environmental Bill of Rights contains regulago about public
participation processes with minimum levels of pulriotice and consultation for
environmentally significant decisions. The Enviremtal Registry, in which
information must be kept about projects affectihg environment, is the main
window through which Ontarians or other parties rpayticipate in environmental
decision-making.

The Planning Act delegates power to the municislitto pass by-laws
regulating the development, subdivision and genesal of land within developed
areas. There are nearly 450 municipalities in QmtaBy-laws prohibit the use of
land except for the purposes set out in the by-Etvese laws are commonly known
as land use control by-laws or zoning by-laws. HAgniby-laws divide the
municipality into specific areas. Official planseaa statement of planning or
development covering broad areas of a municipaltymining project must be
consistent after rehabilitation with a land usetoanas set out in a municipal by-
law. The Planning Act contains a subdivision contestricting the division of
existing parcels of land into smaller urfit$This prohibition on subdivision applies
to most real property transactions but not a temngs or from the Crown. This
control affects land abutting only on a horizomgane. Mining rights on the land are
affected, but not mining rights in or under |&itThe Ministry of Municipal Affairs
and Housing is responsible for the Planning Act.

5% Environmental Commissioner of Ontariénnual Report 2002/200%, 175 Ministry of
Northern Development and Mines (2001).

660 Barton (1993), p. 17.

661 planning Act, section 50(3).

%62 planning Act, section 50(2.1).
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According to the Planning Act, certain policy stagnts relating to municipal
planning can be issued from time to time in differpolicy areas, including mineral
resources and aggregates. The current ProvinclalyP8tatement came into effect
in 2005. Any decisions affecting planning matteshdil be consistent with” this
policy statement®® The policy on minerals is that mineral resources @ be
protected for long-term use. Mineral mining opemasi are to be protected from
development and activities that would preclude indér their expansion. In areas
adjacent to or in known mineral deposits, and igni§icant areas of mineral
potential, development and activities that wouldgude or hinder the establishment
of new operations or access to the resources, qiwill only be permitted if
resource use is not feasible, or the proposeduagad or development serve a greater
long term public interest; and issues of public Itheapublic safety and
environmental impact are addressed.

The provincial policy statement also prescribed thetural heritage features
and areas are to be protected from incompatibleeldpwnent. Prime agricultural
areas are to be protected for long-term agricultusg. Extraction of minerals is
permitted in prime agriculture areas provided that site is rehabilitated. Mineral
aggregate resources are to be protected for longtse. As much of the mineral
aggregate resource as is realistically possibléhey context of other land use
planning objectives is to be made available asectosthe markets as possible to
supply local, regional and provincial needs. Erigtmineral aggregate operations
will be permitted to continue without the need ddficial plan amendmenf§?

The Ontario Heritage Act regulates the protectiérheritage buildings and
archaeological sites. As a condition for approviatlevelopment, a municipality or
approval authority is to require an archaeolog@séessment. The Act prohibits
anyone from disturbing an archaeological site witha licence. The Ministry of
Culture maintains a database of archaeological Ieitations and a register of
archaeological fieldwork reports.

6.2 Prospecting and Exploration Activities

No permission is required for obtaining data by nseaf aerial surveys of any
land®®® “Minor” activity, hobby mineral collecting, requis no special licence or
permit in contrast to large scale/commercial mihemllecting. The difference
between the two is the amount of rock taken homé¢hatend of the day, the
threshold limit. Hobby mineral collection meansleoling for personal pleasure,
where the samples collected are for the collectpessonal collection without
commercial interests. Ontario has developed a Min&ollecting Policy that
recognizes the special needs of hobby collectaisiding guidelines for the activity
of such. Recreational gold panning is consideredenal collecting. However,
Ontario is not known as a place where gold canlyehbsi found in streams, mainly

663 planning Act, section 3.
664 Ministry of Housing and Planning (2005), pp.1, 13;19.
%65 prospectors and Developers Association of CarRBAC) 1997.

134



because glaciers scoured and dispersed any platetrcgncentrations that might
have existe§®

6.2.1 Prospector’s Licence

A “Prospector’'s Licence” is required according fwe tMining Act in order to
prospect or explore on a commercial b&%i#ny natural person who is of the age
of eighteen years or older has the right to obdalicence upon application made in
the prescribed form and upon the payment of theiired fee®® A prospector’s
licence entitles an individual to prospect and rdamining claims on Crown land.
No restrictions exist for persons of other natidgie. Birth date and signature as
supporting pieces of identification are essentalthe applicatioi®® A licence may
be issued by any mining recorder. No discretiomeiserved to the authorities to
refuse a licence to a person meeting the easy@tatriteria.

A prospector’s licence is valid for five years arah be renewed within 60 days
of expiry. A licence is to be dated on the daytsfissue and expires at midnight on
the day of the fifth anniversary of the licensesiith date®’® Every licence is to be
numbered and cannot be transferred to another p&rsA permanent prospector’s
licence can be issued when a licensee has heldspgxtor’s licence for a total of 25
years>"? It is not possible for a person to hold more thae licencé’® A company
employee can request a licence but not the companguch. However, mining
claims can be transferred from the company emplsyeame to the company name.
To conduct business in Ontario, a company incotpdrautside of Canada must
also have an Extra Provincial Corporations Liceaserequired under the Extra
Provincial Corporations Act.

A person cannot enjoy the benefits of the free yerstystem without a
prospector’s licence. A person needs it as evideficke miner’s right to enter and
prospect on lands where Crown minerals exist withming found a trespasséf.
According to Sinclair and McCallum, a licence aslsis a personal right giving the
holder permission to do something that without fhermission would be a
trespas§’® Trespass is prohibited by law but the same lawtains an exception.
Anyone who has a legal right to go on the landdstrespassing. The Mining Act
gives the holder of a prospector’s licence thetraghentry on land open for staking.
The purpose of a prospecting licence, accordin@daon, may be described as
identifying persons in the business of mining, esdly of prospecting and

666 Ministry of Northern Development and Mines (2006).
%67 Mining Act section 18(1).

%% The fee is $ 25.50 (CAD).

%9 Mining Act section 19(1), (2).

670 Mining Act section 19(2), 21(1).

671 Mining Act section 20, section 19(4).

672 Mining Act section 21(6).

673 Mining Act section 23.

674 Barton (1993), p. 211.

675 Sinclair and McCallum (1997), p. 52.
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exploration®”® This identification is of value not only to recerd and the

administrators of the legislation, but also to memsbof the public, such as
landowners who may insist on seeing the licenceushenit. The licence also
confirms the right to enter lands where the mirerale owned by the Crown,
whether the surface is owned by the Crown or aapeivandowner. A prospecting
licence is generally subject to cancellation opsusion for any contravention of the
mining legislation. The penalty generally extendste right to apply for another
licence®™

6.2.2 Lands Available for Exploration and Mining

The holder of a prospector’s licence may prospedearch for minerals and stake
out a mining claim on Crown lands and on privatedlavhere the minerals are
owned by the CrowR’® This right is one of the cornerstones of free \efitt The
first stage of exploration activity is to select area for staking a claim. Physical
ground staking then gives the claimholder the esiekiright to prospect in the
chosen area. In order to identify what land is ofen staking, the Ministry’s
CLAIMaps Web can provide guidelines in order to edetine the status of a
particular parcel of land.

No mining claim is to be staked on land reservedetrapart as a town site by
the Crown, upon land laid out into residential laia a registered plan of
subdivision, or upon any lands used for railwayppses without the consent of the
Ontario Northland Transportation Commission or g@tceith the consent of the
Minister %8 No mining claim is to be staked on land where ntiging rights are
private, for instance, in areas where a claim hesnbbrought to a lease, where
surface rights have been subdivided for summerrrgeoposes except where the
Minister certifies discovery of valuable minerah tand used for development of
water power or for a highway, in an Indian resemeon land where an unclear
situation exists due to mining rights.Prospecting is also prohibited on that part of
a lot used as a garden, orchard, vineyard, nurpéagtation or pleasure ground, or
upon crops that may be damaged. Neither can prtisgexccur on a part of a lot
where there is a dwelling, outhouse, manufactohyrch or a cemetery, public
building, spring, artificial reservoir, dam or wae#@rks. In such cases, prospecting
and staking can only occur with the prior consdnthe surface rights holder or by
order of the recorder or the Commissioner. The inggaf the word “part” of the lot
is not more closely defined and no distances aratioved. If a dispute arises
between the prospector and the owner of land thekémpted from prospecting or

676 Barton (1993), p. 215.
77 Ibid at p. 213.

678 Mining Act section 27.
67 Barton (1993), p. 152.
680 Mining Act section 29.
%1 Mining Act section 30.
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staking, such as land used as gardens, etc., tiiegmiecorder or the Commissioner
is to resolve the issté

Prospecting or staking of mining claims is protelditin provincial parks
according to the Mining Act and the Provincial aBdnservation Reserves A%t
The protected areas include 329 provincial parkd 292 conservation reserves,
representing about 9 % of the ProvifiteA valuable water power source producing
150 horsepower or more is not to be included iniring claim. Where a mining
claim is adjacent to a highway or road maintainedhie Ministry of Transportation,
no surface mining operation is to be carried ouhiwi45 metres of the limits of the
highway or road without the written consent of Mimister &

The Government also has broad discretion accortbnthe Mining Act to
withdraw land from mining activities. The Ministeray by order withdraw any lands
from prospecting and staking where the mining ggbt surface rights are the
property of the Crown. The Minister may also, imtast, reopen land that earlier
had been withdraw?f® The areas affected by withdrawals can be largegéoks,
wilderness areas or native land claim settlemeotsymall (for testing bedrock
aggregate or hydro development sif¥5)According to Barton, withdrawals
contribute to land use management on an “all ohingt basis. Barton posits that
one goal often is to protect infrastructure, whetblanned or existing. Withdrawal
can also be used to deal with local land use aisflifor example, where mineral
exploration is meeting hostility from landown&f8 A withdrawal does not prohibit
exploration (work of existing claims), only prosfiag (investing of or searching for
minerals), sale or lease.

6.2.3 Marking Out and Recording a Claim

In order to receive the exclusive right to explarearea, a staking of a claim must be
done on the ground. It is the physical staking tjiges the primary right, not its
recording. Staking according to Barton is not idghto require specialist skills and
equipment, but instead, to be a workable means fprospector to mark out in a
reasonably clear and permanent way the ground fichwthey wish to obtain
exclusive mineral right®® It is very important to follow staking procedures
correctly since the foundation to a title for miglerights is initially acquired through
claim staking as such. A mining claim is a squaresotangular area of open Crown
land or Crown mineral rights (on private land) thaicensed prospector marks out
with a series of claim posts and blazed lines. Mjrtlaims are staked in a square or
rectangular shape with boundaries running northuthso east and west

682 Mining Act section 32(1) and (2).

683 Mining Act section 31, Provincial Parks and Comaéion Reserves Act section 20.
684 Ministry of Natural Resource¥yelcome to Ontario Parks.

685 Mining Act sections 33,34.

%86 Mining Act section 35(1).

%87 Barton (1993), p. 169. Lessard (e-mail"id¥ October 2008).

688 Barton (1993), p. 170.

%89 |pid at p. 241.
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astronomically. A claim can range in size from ¥g&tares (a 1-unit claim) to 256
hectares (a 16-unit claim). A single unit claimlagd to form a 16-hectare square
with boundary lines running 400 metres. Multipléssimgle units, up to a maximum
of 16 units (256 hectares) may be staked in a sqaarectangular configuration.
There is, however, no limit as to how many claims be staked at a time.

There are detailed regulations and also guidelazeto how mining claims are
to be staked®™ The usual method for marking claim boundariemisut blazes into
trees and cut underbush with an axe. In speciéj&ed areas with sensitive lands,
more gentle methods may be used such as attadagyirfg tape to trees or painting
them. Claim posts are used to establish the comfetse mining claims. Ontario
uses four posts for defining the claim corners {pest systems exist in other
provinces). Every claim post must stand 1.2 medies/e the ground when erected,
be squared or faced on four sides for 30 centirmdtoem the top, and be squared or
faced for 10 centimetres across each side. The qarstbe constructed from a
standing tree, commercial timber or a loose posing) old posts is prohibited.
Corner posts are erected at four main cornerslsvid No. 1 — northeast corner,
No. 2 — southeast corner, No. 3 — southwest cofder,4 — northwest corner and
affixed with pre-numbered claim tags. The claimnaghber identifies the claim on a
claim map and in the records of the Provincial MinRecorder after it is accepted
for recording. Where it is impractical or impossilib erect a post, for instance in
water, the corner post is to be erected at theese@racticable point to where the
boundary line is interrupted and witnessed to tteper location. This is called a
witness post and is to be inscribed like a cormest plus the letters WP as well as
the distance and direction of the true locatiothefcorner of the claim.

The boundaries of a mining claim extend downwaregically on all sides.
Mining claims can, as mentioned earlier, be stakéber in a single unit (16
hectares) or in a block consisting of several singtits (256 hectares). A multiple
unit claim must be square or rectangular. The lemjtany boundary of a mining
claim may not exceed 3, 200 metres and may notexizrir times the length of any
other boundaries (i.e. the maximum length is 3, @@@res, 8 claims lengths if the
width is 800 metres, 2 claim lengths). When mudtiphits are staked, special line
posts are erected at 400 metre intervals alongothumdaries. Line tags are also
affixed to the line posts and inscribed with thair number and the direction and
distance from the last corner post. A common pastlie used if two mining claims
are staked at the same time by the same licenssggxtor.

A mining claim is governed by the lot and concesdines established by the
existing survey in a surveyed territory, such asvenship,. The claim must fit into
the orientation of the “grid system” as such. Dejeg on how a township is
surveyed (sizes of lots may differ between 260 drest 130 hectares, 80 hectares,
60 hectares and 40 hectares), the minimum sizectsim might vary from normally
16 hectares to 20 or 15 hectares. For instancefomwnship surveyed into lots of 80
hectares, a mining claim of a minimum size mustt@ion20 hectares and consist of

69 Ontario regulations; 7/96 Claim staking, 356/98k8tg in Designated Areas. Ministry of
Northern Development and Mines,Guide to Staking Mining Claims
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the northeast, northwest, southeast or southwestaquof a lof®* The astronomic
north, south, east and west does not apply in weged territory since the grid
system used when measured governs the orientdtibe claim.

When staking a claim, the distinction made accagrdinthe staking regulations,
of land being open for staking for less than 24repand land open for staking for
24 hours or more, is of vital importance. Listdarfds reopened for prospecting and
staking in Ontario are publicized annually on tiieof June. When areas of high
interest become open to staking, two or more padigite often compete for the
same area. To keep order in the competition, theirlgi Act and its regulations
contain rules for staking that specifically appdythe first 24 hours that the land is
open. These rules must be strictly followed. Ordtaopened less than 24 hours, all
claims must be staked by a single licensee in ekalse direction beginning at post
No. 1 at the northeast corner of the cl&fAiThe licensee must start and finish at the
No. 1 (NE) corner post. Staking may not begin bef®100 a.m. Eastern Standard
Time. Only the recording licensee can erect, tapjiaacribe the post. The date and
time for starting as well as for the completion s inscribed on the No. 1 post.

If the area to be staked has been open for more2#dours, the staking may
start at any corner or line post and proceed iheeita clockwise or counter-
clockwise direction. The date and time for completof staking must be inscribed
on one of the corner posts after the work has loaened out. When staking lands
have been open for more than 24 hours, an unlidemsiper may blaze the lines and
construct posts, but cannot inscribe the postsowith licence. A common post can
be used if two mining claims are staked at the séime by the same licensed
prospectof?®

According to the Mining Act, no governmental officeppointed under the Act
is to either directly or indirectly purchase or man interest in any mining lands,
mining rights or mining claims situate in Ontaridowever, every officer acting
under the Mining Act who makes a discovery of vhlaamineral is to stake out and
record the parcel on behalf of the Crown accordinghe Mining Actt™ This
provision has seldom or perhaps never been uspthgtice. Important information
about valuable minerals is instead announced toyeme who is interested on equal
terms®®®

A licensee who has staked a mining claim is toditeapplication to record the
claim with the Mining Recorder no later than 31 slafter the day on which the
staking out was completed. A special form, “Applica to Record Staked Mining
Claim(s)”, has to be filled out and signed. A sketc plan showing the claim as well
as a proof of payment of the required fee to tlwonder has to be attached to the
application®®® A good sketch shows other mining claims as weilgte property
tied onto, buildings and topography such as riviales, power lines, etc. However,

%91 Ontario regulation 7/96 Claim staking sectionsl61-

692 Ontario regulation 7/96 Claim staking section 30(2

693 Ministry of Northern Development and Mings Guide to Staking Mining Claimp. 18.

694 Mining Act section 36.

89 |nformation received during study visit at Miniswf Northern Development and Mines in
June 2004.

6% Mining Act sections 44(1), (1.1).
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the description of a claim in an application toaetis secondary to the staking on
the ground”” The Provincial Recording Office uses the informatiin the
application to create a claim record and to plet ¢faim’s location on provincial
claim maps. When the applicant is not resident ma€o, the name, residence and
post office address of a person resident in Onigpian whom service may be made
must be included in the applicatitf.

If, in the recorder’s opinion, an application t@woed a mining claim complies
with all the requirements for staking and recordthg claim, the recorder is to
record the claim and file it, along with the sketwhplan and certificate. If a person
staking land open for staking fails to apply toaetthe claim within the period set
(31 days), he is not entitled to have the minirgjnalrecorded or to stake the land
again and a mining recorder may refuse or cangekaah staking. If two licensees
file applications to record the staking of all carpof the same lands, then the
applicant with the earliest completion time wilMegpriority. Recorded claims with a
later completion time may be adjusted or cancéfigd.

Ontario had 35,184 active mining claims at the ehddugust, 2006. These
claims encompassed 228,618 claim units. Prior &, tB,071 claims had been
cancelled during 2005 covering 42,669 claim unastive mining claim units
reached 363,000 in 2008, exceeding 2007’s recewl & 308,000%°

The requirements of staking are detailed and ce tame to fulfil. A
prospector staking a claim in the field may failebcactly comply with the statutory
requirements, for instance, by not placing all gasts or not inscribing all the
required information accurately on the posts. Theors may or may not be
significant. According to Barton, with all the pdse errors that may occur, it is
arguable that there is no claim in the country {kastaked in perfect compliance
with the legislatio®* According to the Mining Act, the staking out ofnaining
claim is to be in substantial compliance even #réhis a failure to comply with a
number of specific staking requirements, if thduf& to comply is not likely to
mislead any licensee desiring to stake a clainhénarea and it is apparent that an
attempt has been made in good faith by the licettseemply with the requirements
of the act and regulatiod®

Most questions about the adequacy of a stakingagsed in disputes where two
prospectors have staked the same ground. Staképgtds arise frequently because
the reward for success in contesting someone efgalsng is acquisition of the
ground for oneself. What constitutes a sufficiemel of compliance with the staking
requirements is a major issue because if a stakirgfficiently in compliance, it
brings a valid mining right into existence and tp@und no longer is open for
staking by another parfy®

697 Barton (1993), p. 256.

6% Mining Act section 56.

699 Mining Act section 44(2) and (3)
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Ontario has elaborate dispute procedures. To gteaaecurity of tenure, no
dispute as to a mining claim will be accepted atfter claim has been on record for
more than one year, or after the first prescrib@itiaf assessment work (work on the
claim) has been performed and filed and, if neagsspproved® A dispute may be
filed against a recorded claim by anyone. The despuust be in writing and a
special form must be used. The disputant mustreutivhy the claim is illegal or
invalid. According to Barton, a disputant is norlya person claiming an interest
through a subsequent staking, making an applicaioacord at the same tiri&.

The Mining Recorder has significant power to resalisputes. The Mining and
Lands Commissioner reviews certain decisions ofélgserders and hears other cases
as first instancé®® Disputes are heard in the first instance by theviRcial Mining
recorder unless they are transferred to the Cononiss The recorder according to
the Mining Act is directed to adopt the cheapest simplest methods of resolving
the issues arising that affords to all interestadigs an adequate opportunity of
knowing the issues in the proceedings and of ptegemmaterial and making
representations on their beh®if.

6.2.4 Work and Reporting Requirements (Maintenancend Loss of
Claims)

Once a claim is staked, the prospector must perfassessment work” in order to
maintain the claim in good standifff.The assessment work that must be performed
on a claim is an integral part of the acquisitidmuoneral title under the free entry
system. The recorded holder of a mining claim da#own the land and has no title
(permit for mineral extraction) until a lease isugted. In order to apply for a lease
and get an interest and title to land relating faimg rights and/or surface rights,
certain exploration work must be performed. Thisrkwvmust be reported to the
Ministry of Northern Development, Mines and Forgdtr approval within specified
time limits’®® A special regulation applies for assessment workddition to the
main rules in the Mining Act® Claims are not limited in time and can be mairgdin
indefinitely just by completing the required assesst work annually. If the
assessment work is not done, however, the clairhaldn lose his claim. The land
affected then returns to the Crown and may be dtakesomeone else.

A claimholder is not required to complete any assesnt work within the first
year of recording a mining claim. In the second alhdubsequent years, a minimum
of $400 (CAD) of assessment work per 16 hectarasnclnit per year is to be
reported until an application for a lease is sutadit™ Prospecting work that has

704 Mining Act section 48(5)

%5 Barton (1993), p. 354.

% bid at p. 354.

07 Mining Act section 111 (1), Barton (1993), p. 355.
7% Mining Act section 65.

% Mining Act section 65(2).

"% Ontario Regulation 6/96 Assessment work.

"1 Ontario Regulation 6/96 Assessment work, section 2
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been done within 12 months prior to the recordifig mining claim can be credited

as well. This prior type of work refers to prospegtand regional surveys, such as
airborne geophysics and ground exploration. A peogp’s licence is not needed to
hold a mining claim.

The claimholder has the right to carry out a widege of mineral exploration
activities that can be credited for assessment wblbwever, the claimholder
according to the Mining Act has no right to takemove or otherwise dispose of any
minerals found in, upon or under the mining cldfmFor the purpose of testing
mineral content, the Minister may give written p&sion (bulk sampling) with
conditions to mine, mill and refine mineral subsgrirom a mining claim that has
not been brought to lea58.A mining claim includes the right to all minerascept
sand, gravel and peat.

Information as to assessment work performed mudildx by the anniversary
date of the recording of the claffff. This is crucial, as a failure to file by this date
may result in the forfeiture of the claim. The calfation or lapse of the claim is
automatic and the claim is open for staking ouhéd prescribed work is not duly
performed and reported. In practice, according &tdh, cancellation is not as
draconian as it may seei.The usual pattern that explorationists followdsstake
a number of claims in a year, but to record worloaly the few that appear to merit
a second look. A high proportion of the claims #rerefore dropped by the first
anniversary date of the claim. Not doing the piibsch assessment work is the main
reason why claims are cancelled.

A claim may also be cancelled after an investigatidll claims are liable for
inspection by the mining recorder and may be céeddbr irregularities or fraud in
the staking process. Normally, however, after oaarfrom recording of the claim
or after the first prescribed unit of assessmentkwas been performed, no such
inspection is to take place unless ordered by tigskér/*® Using a mining claim
for non-mineral purposes can also lead to a claimgycancelled. According to the
Mining Act, when it appears land is being used othan as mining land or for a
purpose other than that of the mineral industrye tMinister may direct the
Commissioner to hold a heariff. Depending on the outcome, the mining claim
may be cancelled or be found valid. As mentionedieza after the first unit of
assessment work has been filed and approved, dsmdtmining claims by third
parties will not be accepted. A holder of a minalgim may also abandon the claim
at any time by filing a notice of abandonment witie recordef*® It is also possible
to partly abandon a claim. Several prescribed ¢mmdi must then be met, such as
that the remaining claim must be in the form oéetangle and be at least one claim
unit in size.

12 Mining Act section 50(1) and (2).

"3 Mining Act section 52(1), Ontario Regulation 192/@ermission to Test Mineral Content.
14 Mining Act section 65(2).

15 Barton (1993), p. 321.

1% Mining Act section 75.

"7 Mining Act section 54.

18 Mining Act section 70.
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Ontario does not permit the payment of cash instdaassessment work. The
exception to this is when an application for leasefiled.”® Many different
exploration activities can be credited after theording of mining claims, such as
prospecting activities, trenching, shaft sinkingl amderground work, land surveys,
geological surveys, geochemical surveys, geophysisaveys, drilling assays and
analyses? Through the “list” of credited activities for assenent work, the rights
that follow from a recorded claim can be discerriedpenditures for transportation,
food and lodging are eligible as well, but onlyhé work is carried for the purpose
of exploration. A prime concern of active explooaists is knowing precisely what
activities currently earn credit for assessmentk/drIf a claimholder has several
claims, he or she can spread the credit around thesrder to keep them in good
standing. This is called grouping. All assessmemtkwis filed on the mining claims
concerned.

Certain physical work on the claim may require s@babilitation under the
Mining Act. Advanced mineral activities might alseed permission according to
other statutes, as discussed further in the naxtgieut development. The Public
Lands Act frequently exempts activities relatedrioeral exploration from the need
of work permits on Crown land by the Ministry of tNeal Resources. Drilling and
mechanical stripping, for example, require no wqskrmit’?? However, as
mentioned earlier, the construction of roads or itfgtallation of water crossings,
e.g., a bridge or a culvert constructed to proadeess to two points separated by
water, require work permits according to the PubBmnds Act and the Lakes and
Rivers Improvements Act. Building construction defil as structures consisting of a
roof, wall or floor also requires a work permit.okting structures, docks,
boathouses, tents or ice huts are exempted froerraiprequirement. However, on
land located in certain specified lake or riverastea work permit is required for
disruptive mineral exploration activities. In thesecumstances, disruptive mineral
exploration activities involve cutting, mechanisgipping and diamond drilling?

Ontario has enacted regulations related to therBnriental Protection Act that
protect a prospector who is in the process of etslg the mineral potential of
another party’s mineral interest from liability fenvironmental contaminant&’ A
prospector who has not taken an ownership intelbgsta lease will only be

1% According to the proposed amendments to the Miiog Bill 173, payments in place of
assessment work will be possible.

720 Ministry of Northern Development and Mine8, Summary of the Assessment Work
Requirements.

21 Barton (1993), p. 315.

722\yww.mnr.gov.on.ca/MNR/crownland/p7973529.html 2aB%22 Mining Act section 37.
2 Ontario Regulation 349/98 Public Lands Act, Worlermit —Disruptive mineral
exploration activities. With the proposed amendmsetat the Mining Act, Bill 173, the
legislation would create a new position within tistry, a “Director of Exploration”, and
no person would be permitted to carry out any pilesd activity on a mining claim, lease or
licence of occupation without first preparing antmiitting to the Director an “exploration
plan”.

24 Ontario Regulation 504/95 Environmental Protectiot, Exemption-Prospectors.
Wakefield, Oliver and Fordyce (1998), p. 8.
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responsible for any aggravation of an existing emvnental impairment. This
exemption can be seen in the light that prospeditiyities are often carried out
near former mines where land still can be polluted.

6.2.5 Surface Rights Owners and Claimholders

The holder of a mining claim, according to the MupiAct, does not have any right,
title or claim to the surface rights of the claither than “the right to enter upon, use
and occupy such part or parts thereof as are reagefes the purpose of prospecting
and the efficient exploration, development and apen of the mines, mineral and
mining rights therein”? This right is prior to any subsequent right to tiser of the
surface rights. The Mining Act grants the righetder upon both Crown and private
lands, and to use them for mining purpo$é€£ven so, it is always preferable to
obtain the surface owner’s consent and to estagbsid relations with him.

The Mining Act also requires that the holder of &ing claim notify the
surface rights owner of his intention to perfornsessment work on that claiff.
This notice is only given once prior to the commanent of assessment work. The
claimholder must also confirm to the mining recortt&t the holder of the surface
rights has been informed. A special form is useth lto inform the surface rights
owner and to certify that the notice of intentiorperform assessment work has been
done. Assessment work may not be recorded if #tsired notice was not given.
The claimholder is entitled to enter and carry the work the day following the
giving of the required notic&®

A surface rights owner is entitled to compensatiacgording to the Mining
Act, if damage occurs to his property because a$pecting, staking out, assessment
work or operations on the laftf. A person occupying the land who has made
improvements thereon also has the right to compi@nsé&rom the prospector or
claimholder if damage occurs. If an agreement cebaarranged, either party may
apply to the Mining and Lands Commissioner for cengation to be determined
after a hearing. This decision may be appealedéoltivisional Court where the
amount claimed exceeds $1,000 (CAB)Mineral prospectors can be required to
give security for compensation to the surface owii@e Commissioner may issue
an order to that effect and prohibit the prospedt@m carrying out further
prospecting, staking or work until it is pdith.If compensation is not paid by the due
date, the surface owner gets a lien for it on taerc

The type of loss compensable is not mentionederMming Act, but examples
mentioned in documentation provided by the Minisinclude, for instance,

25 Mining Act section 50(2).

726 Mining Act section 51.

2" Mining Act section 78(1) - (3).

28 Barton (1993), p. 194. Proposed amendments toMheng Act, Bill 173 contain
enhanced noatification of private landowners, aftairmstaking and prior to exploration.

2% Mining Act section 79(1) - (2).

3% Mining Act section 79(4).

31 Mining Act section 79(5).
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compensation for costs of repairing or replacirfgrice damaged during drilling?
Any person, on the other hand, who damages mieggbration workings or claim
posts, line posts, tags or surveyed boundary marketo compensate the holder of
the mining claim or the leaseholder of mining lafatsany damages sustain€d.

The Commissioner or Recorder may reduce the areansihing claim staked
out according to the Mining Act where the surfaicgats have been granted (private
land), if in his opinion an area less than the gnibed area is sufficient for working
the mines and minerals therein. Such part of thréasel rights necessary for the
occupation and utilization of buildings may alsoéxeluded from any mining claim
by the Commissioner or Recordét.

The transfer of a mining claim that has not beeought to lease is not
restricted by the Mining Act. However, such a tfansnust be made in writing on a
special form provided by the Ministf§> Due to this, the recorded licensee (the
holder of a prospecting licence) and the recorddddr of a claim can be different
persons, or the claimholder can be a company. Hvanprospector licence has
expired, the claimholder does not lose a miningntlaA company may acquire a
claim by a transfer from an employee holding arleeand then can continue to hold
and maintain it without a licencé®

6.2.6 Exploratory Licence of Occupation

An Exploratory Licence of Occupation (ELO) is aelice that allows exploration of
tracts of land and/or land under water under sget@fms as set by the Minister on a
case-by-case basi¥. Such a licence is issued in special circumstanaeshe
discretion of the Minister according to the MiniAgt, usually for areas with a lack
of rock on the surface, where there are no roaddpmolands sensitive to the
environment. The licence, although having its oemmis and conditions, is treated
much as a mining claim as is possible. The licecmefers the right to conduct
exploration, requires annual assessment work, ancbe converted to a lease. The
licensee does not normally have the right to mine.

The applicant for a exploratory license of occupatis required to carry out
public consultation in order to help determine licence’s impact, if any, on the
environment. The Ministry of Northern Developmeltines and Forestry reviews
any comments received during the public consultigpimcess and a decision on how
to proceed is made. Comments from the consultgifocess are also used in the
development of the terms and conditions of thenliee To assist in determining the
potential for any significant impact the licenceultb have on the environment,
meetings are held between Ministry of Northern Depeent, Mines and Forestry,

32 Ministry of Northern Development and Mind&equently asked questions about mineral
staking in Ontario.

33 Mining Act section 79(3).

34 Mining Act section 80(1-2).

35 Ontario Regulation 195/06 Forms section 3.

36 Barton (1993), p. 213.

37 Mining Act section 176(3).
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Ministry of Natural Resources, Ministry of the Eroiment and other local
agencies. If the Ministry of Northern Developmeévitnes and Forestry is positive as
to the licence request, it is forwarded to a Cabihéutenant Governor) for an
Order-in-Council, which allows the Minister to igsthe licence. An annual rent for
the licence must be paid by the holder. During yaar of 2000, the Ministry of

Northern Development and Mines received three egfidins for Exploratory

Licence of Occupation to allow mineral exploration areas not open to claim

staking’®®

6.3 Mine Development Activities

A claim can be converted to a mining lease any tifter the first unit of assessment
work has been completed and, if necessary, apprdVédiease permits the holder
to develop and exploit the minerals within the dibsxl area. The acquisition of a
lease often marks the transition from the stagmiogral exploration to that of mine
development?°

6.3.1 Mining Lease for Mining Purposes

The right to go to lease is a statutory right ala# upon the claimholder fulfilling
the obligations of the Mining Act. A mining lease/gs the holder the right to all
minerals on the land with the exception of sandygr and peat. Today, a lease is
the highest form of title that can be obtained fritv@ Province for the exploitation
of minerals. However, a patent, being a higher fofrtitle, may be issued in special
circumstances subject to the approval of the Limane Governor in Councif! A
lease is issued for 21 years providing conditiores raet according to the Mining
Act.”*? Leased mining lands are to be explored and deedldpr mining purposes
only.

The lease is regarded as an interest in land amnegistered under the Land
Titles Act or the Registry Act. Information as tamership of leases is accordingly
to be found in the Land Registry Office. It themefalisappears from the horizons of
the mining recorders and the Mining Commissionecoading to Barton, and is
dealt with as any other lease of real propéftythe mining lease has replaced the
patented mining claim or Crown grant that is aliigd interest in mining rights. The
patent option was eliminated in 1989, but many sughts still exist today since
there is no time limit. According to Harries, byasing the rights, politicians can say

38 Ministry of Northern Development and Mines (2001).

3% Mining Act section 81(1).

740 Barton (1993), p. 333.

41 Mining Act section 176(3). Lessard (emdfl 6f September 2006).
742 Mining Act section 81(3).

743 Barton (1993), p. 337.
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that they are “not giving away our people’s birgti and are guaranteeing the use
and development of our resourcé¥”.

6.3.2 Application for and Grant of a Mining Lease

Mining leases can be issued for mining and surfégiets, mining rights only or
surface rights only*® The claimholder must specify if the lease appirawill be

for mining rights only or surface and mining righBirface rights cannot be obtained
if they are not in the Crown, unless they are aeglilby some other means, such as
purchase from the owner or by an agreement. Suelngements are not subject to
mining legislation’*® Though as already mentioned, the holder of a minlaim and

a lessee of mining rights have a statutory righériter upon private lands and use
them for mining purposes provided that compensation damage is paid.
Consequently, an application for a mining leaseceamng mining rights must
contain an agreement with the surface rights oifi@ot the Crown) about surface
rights compensation (for damage, etc.), if any besn paid. If the surface rights
owner and the claim holder disagree on this pdi,matter can be brought to the
Mining and Lands Commissioner. An agreement betveesuarface rights owner and
an applicant for a mining lease must include thecdption of the surface rights only
property, the mining claim number, a statement thatcompensation has been paid,
the date and the signature of both parfiédhe application fee for a lease is $ 75
(CAD).

A typical requirement for a lease in unsurveyedittwy is that a survey of the
property (claim) must be carried out by a licen€@utario Land Surveyor before a
lease can be granté®. The survey eliminates the boundary problems tlzat c
accompany claims staked in a rough and ready mafiEhe cost of a survey is to
be paid by the claimholder and can be quite expenSometimes a client might
decide at this point that it is too costly to predelf after a survey it turns out that
the area of a mining claim exceeds 15 % of theopitesd size, the holder will be
required to perform additional assessment workagrgpfee instead of the work.

The Minister of Natural Resources grants the le@eimportance is the fact
that a mining lease is issued solely for the puepasf the mining industry. If the
lease is used for purposes other than for mining,léase can be cancelled. Every
lease contains reservations or conditions of diffekinds, such as for public roads,
highways, railways, navigable waters and fishingerl lease of Crown land is also
to contain a reservation to the Crown of all timbed trees standirld’ All timber
and trees that have been staked out remain thepyopf the Crown. However, the
claimholder or lessee of lands, after permissioticence, may cut down such trees

"4 Harries (1994), p. 69.

745 Mining Act section 81(4), section 84.
4% Harries (1997), p. 164.

47 Mining Act section 81(2).

748 Mining Act sections 95, 96.

74 Barton (1993), p. 333.

50 Mining Act sections 86, 87, 92.
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on the lands so staked or acquired as may be rmegdss building, fencing or fuel
purposes, or for any other purpose necessary éodéivelopment or working on the
minerals thereon. Deposits of sand, gravel and peatnormally reserved to the
Crown in a mining lease containing surface rigtdgether with a right to enter and
remove them without compensation.

The holder of a mining lease enjoys all the rigiat the holder of a claim
enjoys and in addition, unrestricted rights to ekphnd produce the minerals. The
Crown can put conditions or reservations into #esé pursuant to the Mining Act
and Public Lands Act. When a claim has been brotgatlease, assessment work is
no longer required. The only duty imposed is thatlessee must pay an annual rent
for the lease. The Crown as landlord charges #n$ and the Ministry of Northern
Development and Mines is responsible for its ceilkec The fee or annual rent for a
lease is $ 3 (CAD) per hectares for mining rightdyocor for mining rights and
surface rights. The fee must be paid for each yarfirst year in advance, and a
lease might be terminated if the rent is in arrdarstwo years or more. Mineral
interests, as mining leases, are not freely traalsfe. Consent from the Ministry is
needed in order to transfer or mortgage a leasmother person or company. The
transaction is not considered valid without suchsemt’>*

Every operator of a mine must send in an annuartegbout the nature of the
work performed and sums spent on mining and expdorathe quantity and value of
mineral production, et€? All ores and minerals removed from any lands aegbi
under the Mining Act must be treated and refine€Canada, unless the Lieutenant
Governor in Council issues an exemptié#. A mining tax also has to be paid
annually to the Minister of Finance according forafit-based formula in the Mining
Tax Act.

Leases due to expire may be renewed for furthengesf 21 years, provided
that the lessee can prove that the mining leaiseiigy used for mining purposes. The
Minister’s consent (as landlord) to renew miningdes is needed under the Mining
Act. The lessee must show that the production ofnails has occurred continuously
for more than one year since the issuance or lesewal of the lease, or
demonstrated to the satisfaction of the Ministereasonable effort to bring the
property into productiof®* According to policy guidelines of the Ministry of
Northern Development, Mines and Forestry, a leasegbused for mining purposes
may be renewed if a mineral deposit has been Iddhtg has the potential of being
worked under favourable conditioff§.The lessee has to meet at least one out of five
criteria where documentation of exploration anddmiction work is of importance. A
renewal fee must be paid of $75.00 (CAD) per lease.

If a claimholder wants to apply for surface rigbtdy due to a phase of mine
development, such as for constructing shafts oldimgis, or disposing of tailings,

5! Mining Act section 59.1.

52 Mining Act section 155(1).

53 Mining Act section 91(1), (3).

54 Mining Act sections 81(6) and (8).

55 MNDM Policy L.P. 104-2, Criteria to renew lease.
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the Minister may lease such rights if they are labé.*° In an application only for
surface rights, the applicant must outline why theface rights are needed and
describe the area, as well as provide the first'yeant and a proof of ownership of
the mining rights with the application. Surfacehtigare sometimes needed to reach
adjacent land areas even if the mining rights fimse areas are not needed. Often,
however, mining rights and surface rights are a&gplor at the same time. Where the
surface rights are owned by the province and availahe chances of obtaining
them for mining purposes are good. If, however Miister certifies that the land in
question is suitable for agriculture purposes, aimgi claim staked thereon does not
give the claimholder any rights to the surfacetsgh

In the event such lands are necessary to the ogrpn of mining operations,
the Minister may determine that a limited parthef surface rights can be granféd.
Where a mining claim includes land covered withexair bordering on water, the
surface rights cover a width of no more that 12Qresefrom the high water mark
that may also be reserved for the Crd#hWhere a highway or road maintained by
the Ministry of Transportation crosses a miningralahe surface rights of 90 metres
along both sides of the highway may also be reskiaethe Crown.

The Mining Commissioner, after a hearing by inteé@sparties, may grant
rights and easements required for mining developraecording to the Mining Act,
for instance when surface rights cannot be obtaitieBeveral rights are mentioned
in the Act, such as the right to open and constditches and tunnels, the right to
discharge or drain water, the rights of way or pgesthrough or over any land or
water, the right to transmit electricity, and thight to deposit tailings. Compensation
must be paid to the surface owner and is to bermeied by the Mining
Commissioner if the parties cannot agree.

6.3.3 Closure Plan

Before advanced exploration or mining can take gyléice Mining Act requires that
a closure plan be filed with the Director of MineHbilitation at the Ministry of
Northern Development, Mines and ForesfThe Minister may appoint one or
more officers or employees of the Ministry as Dices of Mine Rehabilitatior®*
Advanced exploration activities may include undetgrd exploration, large bulk
samples, stripping or trenching on large areasnstallation of a mill for test
purposes on sit&?

A closure plan is a plan to rehabilitate a sitemone hazard. A part of the
closure plan is the financial assurance for cagomt the rehabilitation work. A
public consultation process of notifying and pranglinformation to parties directly

756 Mining Act section 84.
5" Mining Act section 39.
58 Mining Act section 40.
5% Mining Act section 175.
780 Mining Act section 140.
81 Mining Act 153(2).

762 Mining Act section 139.
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or indirectly affected by a mining project is indkd within the system of closure
plans. The proponent (the party proposing the ptpjer miner has to initiate the
process. Significant responsibility is placed oa thiner since the system of closure
plan is constructed more like a certification pxevithin the Mining Act than a
review and approval process as was the main solgtimr to the year 2000. It is
possible for a miner to choose to submit a cloglae for approval instead of filing
or using the certification process according toNtieing Act. However, approval in
practice is not don&? The process and requirements of a closure plaregrdated

in detail in the regulations to Mining A&

The requirement of a closure plan applies to ptejet underground mining of
minerals, surface mining of metallic minerals, thaface mining of non-metallic
minerals excluding aggregates and advanced exjorah mining lands (i.e. lands
or mining rights patented or leased, located, staké, used or intended to be used
for mining purposes and surface rights grantediséde mining purposes). Closure
plans apply to all stages of mining from advancealaration, through development,
production, temporary suspension, inactive to felasure, as well as abandon mine
sites. The closure plan must consider the long-tghgsical and chemical effects on
air and water and should be re-evaluated as thegtrprogresses since the plan for
a new mine must be based on projected conditions.

A file or acceptance of a closure plan does notaggpor alter any statutory
requirements exacted by other Ministries, includiogsible approvals or permits. A
miner must therefore review the applicable legistatind any requirements during
the earliest planning stages for the project. Theidtty of Northern Development
and Mines’ Mineral Development Officer will coor@ite an inter-governmental
meeting with the miner to identify all required pts. The functions of Mineral
Development Officers are regulated in the Mining.Athey are to co-ordinate and
expedite communication between the mining industhg public and affected
ministries and agencies of Government of Ont&fio.

As a first step in the process of filing a closptan, a Notice of Project Status
has to be submitted to the Ministry of Northern Blepment, Mines and Forestry at
least 45 days before the proposed date of commemterhadvanced exploration or
mine productio®® The Notice of Project Status is to contain an afieg plan
including a description of the project, a site pltre location of points of access to
the site, the targeted minerals, the operatingdidbefor the project and its expected
duration and the number of workers, a map of tlegept boundaries, information on
the uses of land and water adjacent lands, as agelhe names of the owners,
occupants and any other proponents of lands thae rop the project site and of
immediately adjacent lands.

763 | essard (email 10th of October 2008).

784 Schedule 1 of Ontario Regulation 240/00, Mining,Adine Development and Closure
under part VIl of the Act.

785 Mining Act section 153 (1).

786 Mining Act sections 140, 141, Ontario Regulatigt®®®0 to Mining Act section 5.
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Public notice is required for all projects subject® a closure plaff’
However, the Director of Rehabilitation may or nrat require a proponent to give
public notice for advanced exploration projects.isThdepends on whether the
Director finds that there is sufficient public intet or issues associated with the
project and on the review of other relevant mirestr The minimum requirements
for public notice are a newspaper notice and hgl@i public information session in
the area where the project is located. Public edsdo be given at least seven days
before holding the public information session. Nasare plan is to be filed before
the public notice has been given if required. Theppnent is to provide the Director
with the names of the persons who attended thdmiuffbrmation session and any
written comments provided by them no later than d&ys after sessiofi®
Consultation with aboriginal peoples must be higjiitiéd in the closure plan.

A notification of the project is also to be postau the Environmental Bill of
Rights registry for a period of thirty days for piagtcomment. This is to reach parties
who might be directly or indirectly affected by theject or more interested parties
who have the opinion that they will be affectedthg project. Other Ministries with
legislative and policy requirements for public caltetion are also to be informed
about a mining project in order to avoid confusiamd repetition of effort, i.e.
mainly the Ministry of Environment, Ministry of Natal Resources and Ministry of
Municipal Affairs and Housing®®

After public notice has been given, the proponenteveloper is to file the
closure plan or submit it for approval with the &itor. The Director can return the
closure plan for refiling if it does not addresd #he prescribed reporting
requirements. The proponent has to include a met# to the closure plan as to
statements are made by him about compliance wiéh Ntining Act and the
regulation. The proponent is also to certify thathas conducted reasonable and
good faith consultations with appropriate represtives of all aboriginal peoples
affected by the project, and that the amount dadrfgial assurance is adequate and
sufficient to cover the cost of rehabilitation woFknancial assurance can be in cash,
a letter of credit from a bank named in the Bank (@anada), a bond of a guarantee
company approved under the Insurance act, a mneiclgmation trust as defined in
the Income Tax Act (Canada), Compliance with a caafe financial test or other
forms of security.”°

6.3.4 Environmental Approvals and Environmental Asessment

An approved or filed closure plan does not meah dliahe regulatory obligations

are fulfilled. Therefore it is important that angrpits required are identified early in
the process of filing a closure plan. Major pernats to approval processes, in
addition to those in the Mining Act, kick in at tlaelvanced exploration phase and

87 Mining Act sections 140(1), 141(1).

7% Ontario Regulation 240/00 Mine Development andsGte section 8(3).

8 Ministry of Northern Development and Mine§uidelines for Public Notice and
Consultation for Exploration and Mining Activities.

70 Mining Act section 145.
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the mining phase. The amount of permits or appeomateded accorded to different
statutes differs from project to project, eveneftain statutes always apply. Several
of the statutes affecting a mining project in aidditto the Mining Act have been
dealt with in the introduction of this chapter.

As mentioned earlier, the Environmental Protecéah and the Ontario Water
Resources Act require certifications of approval iftdustrial sewage, permits to
take water, site waste disposal, etc. The two mngsbrtant environmental approvals
established under the Environmental Protection aetthe general environmental
approval and the approval of waste managementrsgsied facilities. Both of these
approval processes involve obtaining certificattapproval setting out the specific
conditions governing the operation. Under the Oot&ater Resources Act, no
party can take more than 50,000 litres of watea isingle day without a permit to
take water. The requirement of obtaining approvelsonstruct sewage systems
comes from the Ontario Water Resources ‘ActConstruction permits might be
needed in an organized Township with zoning by-laWse federal Fisheries Act
requires a permit if mining and exploration actest could lead to a harmful
alteration, disruption or destruction of a fish iat The number of approvals or
licences connected to a mining project can be noozeand very complex due to
overlapping province and federal responsibilities.

In Ontario, an environmental assessment is noirelytrequired for a mining
project. However, many other circumstances mighgér such an assessment on a
both provincial and federal level. The Canadian iEmmental Assessment Act
provides that all projects obtaining federal fumgiar requiring certain federal
permits, such as harmful effects on fish habitatjse of water, must be reviewed by
the federal government. This review may take thenfof a comprehensive study
procedure and public hearings by panel reviewersless detailed screening
assessmenif? Based on the findings of the environmental assessmeport, the
responsible federal authority must make a decisiegarding the project (not
proceed, further assessment needed, proceed aegr@dth conditions).

The Ontario Environmental Assessment Act applieptivate undertakings
such as mining only if the project is specificatigsignated. It is possible for a
concerned party to request a designation undeat¢hér an unresolved issue. The
Minister of the Environment decides whether or motdesignate the project.
Different kinds of work permits, such as water sings or water wells, might also
require an assessment according to the Act. Ifogepr is designated, the Minister
must review the assessment and may approve iisittibnsistent with purpose of the
act. The public has an opportunity to comment. ieutdnsultation and the duty to
consult with First Nations are also part of an emwvinental assessment generally. In
case of a public hearing, the Environmental Assessriribunal has a decision-
making function. Any person can request that thenidtier refer the matter of
assessment to the Tribunal. The decision of theidtéinto refer the matter to a
hearing is discretionary.

71 pickfield (1989).
72 \Nakefield, Oliver and Fordyce (1998), p. 9.
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6.3.5 Responsibilities when Mining Lease Expires

A lessee of mining rights is liable for all minezaads on, in or under the lands,
regardless of when and who created the mine haz@fden a lease expires and is
not renewed, the lessee is liable for rehabilitatid the land for two years after the
expiry./” The Minister may cause a notice of terminatiobeaegistered in the land

registry office. When a lease is terminated, tresdéeand any “underlying claims”

cease and the lands are vested in the Crown. Tids Ere not open for prospecting,
staking out or lease until a date as fixed by tegudy Minister’"*

3 Mining Act section 153.3(1), (2)
74 Mining Act section 183.
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7. Country Survey — Western Australia

This chapter describes the legal system of Westarstralia with respect to
exploring and mining minerals. It is divided intdwrée parts: Background,
Prospecting and Exploration Activities, and MinevBlepment Activities.

7.1 Background

This background description concerns the Mining,Aits administration and

development. It also addresses state agreementsstate and federal jurisdiction.
The relationship between the ownership of lands @fnahinerals is described here,
as is the status of the landowner. Certain atterisagiven to mineral development
and the situation of Native Peoples. Finally, larsg@ and environmental legislation
significant to mineral development is addresseds Bection begins with a system
overview.

7.1.1 System Overview and Characteristics

The ownership of most minerals in Western Austradiavested in the Crown.
However, the discovery and development of theseuress is carried out by the
private sector. The process of obtaining mineigts is self-initiated. The rights to
explore and mine in a specified area (“tenement®) documented in a license or
lease issued by a regulatory agency. Mineral tdtesgranted on a “first-come, first-
served” basis.

The Mining Act 1978 is used to obtain exploratiovd anining titles. The right
to mineral titles lies in the grant. The minerghts granted according to the Mining
Act are based on the three basic stages of develupofi a mine: initial prospecting

and exploration, further detailed exploration, asllvas assessment and mining.

However, mining according to the Mining Act is defd to include prospecting and
exploration activities. The process of granting ingntenements has to comply with
the Native Title Act 1993 (Commonwealth). Nativiletirights and interests exist in
accordance with the laws and customs of the indigepeoples.

Three categories of land are open for mining: Créawd, public reserves and
private land. Different rules for land access apjolythese different categories of
lands. Seven mining tenements or exploration andngititles are available under
the Mining Act, namely: a prospecting licence, adal gold prospecting licence, an
exploration licence, a retention licence, a mirle@se, a general purpose lease and
miscellaneous licence. The last two tenements seel or infrastructure related to
mining. The holder of an exploration or mining righ required to meet expenditure
or work commitments and comply with conditions irepd on the titles or
tenements. The Environmental Protection Act apgasllel to the Mining Act.
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A prospecting licence has a maximum area of 20@ahex and must physically
be marked out. A special gold prospecting licerscéniited in area to 10 hectares
and may be marked out. An exploration licence selaon longitudes and latitudes
(graticular or block system). The minimum size &r exploration licence is one
block, and a block is approximately 310 hectaresize. The maximum size for an
exploration licence is 70 blocks, except in desigdaareas where 200 blocks are
permitted.

A retention licence is a “holding title” for a mirs resource that has been
identified as a result of exploration activity, afiedl economic reasons, it may not be
possible to exploit the deposit. The area dependthe resource identified. A new
concept within the Mining Act is that the holder afprospecting or exploration
licence can gain “retention status”, which meara thnew title, such as a retention
licence, is not required.

A mining lease is explicitly granted for the purps®f mining, or when there is
a reasonable prospect of mining taking place. Taldeln needs to demonstrate, by
way of a mineralisation report submitted to theeldior Geological Survey, that the
proposed mining lease contains significant mineadilbn. Mining leases must be
marked out and no size restriction applies. A galneurpose lease is for purposes,
such as operating machinery and depositing tailitigeiust be marked out and the
maximum area is 10 hectares. A miscellaneous le&néor purposes such as roads,
pipelines or water. It must be marked out, howetrere is no maximum area.

7.1.2 The Mining Act and its Application

The main legislation creating the framework for lexation and development of
minerals in Western Australia is the Mining Act 89@nd the Mining Regulation
198177 The legislation applies to minerals owned by tlev@, which is the most
common situation. If the minerals are privately ednthe act does not apply. As an
instrument of government policy relating to minirtge Mining Act establishes the
basic ground rules for finding and securing rigitamine mineral’® The Mining
Act has a broad definition of minerals, definedinolude all naturally occurring
substances (other than soil and petroleum) obtainexbtainable from any land by
mining operations.

There are a number of materials defined in the MjrAct as minerals only
when they occur on land owned by the Crown. Theskide limestone, rock, gravel,
shale (other than oil shale), sand (other than maingands, silica sand or garnet
sand) and clay (other than kaolin, bentonite, atgife or montmorillonitey’” For
example, a sand quarry on Crown land is subjethéoMining Act, while a sand
guarry on private land is not. A sand quarry ovaie land is regulated under the
Local Government Act 1960 and the Extractive IndestBy-Laws promulgated

75 The Mining Act as amended by the Mining Acts Amemeat 1981 came into operation on
1 January 1982. The Mining Act is a modificationotder legislation.

78 Hunt (2001), p. 13.

" Mining Act section 8(1), Simmons, p. 3.
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under the Acf’® The Mining Act applies to mining of uranium butete are no
specific provisions within the act. A person diseomg uranium anywhere in
Australia must report that discovery in writing tbe Commonwealth Minister
according to the Commonwealth Atomic Energy Act3.98 A special act applies to
oil, namely the Petroleum and Geothermal EnergyoRegs Act 1967. Oil shales
and coal, on the other hand, are regulated in tirenigl Act. A special provision,
however, applies to iron ore and the authorizatbrthe Minister is required to
explore for iron ore.

The Mining Act deals with both underground miningnoinerals and surface
mining. Mine as a houn means any place in, on deuwhich mining operations are
carried on; mine as a verb includes any mannerathaa of mining operations. No
distinctions are made between smaller or largelingimperations within the Act.
Neither is any distinction made between individuatscompanies who want to
explore and develop minerals. However, a numbeamfe mining operations for
minerals other than gold are regulated by Statee@&ments as discussed further
below. The Mining Act also does not differentiatetveeen exploration and
productive mining®°

Environmental protection and rehabilitation areutated under the Mining Act
for all operations through standard or similar dbods and endorsements on
granted mineral titles. These conditions are plasedgranted rights to minimise
impacts on or injury to the environment. The reguoients of a rehabilitation plan
and security bonds are also imposed as conditieftséa mining activity can begin.
In addition, the Mining Act is to be read and coustl to be consistent with the
Environmental Protection Act 1986. Any provisiontbé former act in conflict with
the Environmental Protection Act is inoperativette extent of the inconsistent}.

7.1.3 State Agreements or Mining Agreements

The State has used state agreements as a toaldouraging and facilitating large
scale, capital intensive mining projects ever sitigerapid expansion of the mining
sector during the 1950s and 1960s. State agreenasatessentially contracts
between the Government of Western Australia anghgments of major resource
projects ratified by an Act of the State Parliani&htThese ratified agreements
represent a central pillar of the State system dfing regulation®® State

agreements cover matters such as the provisiomfraisiructure, e.g. railways, roads

8 Hunt (2001), p. 22.

" Hunt (1997), p. 406.

80 Mining Act section 8(1), Mining includes fossickin prospecting and exploring for
minerals, and mining operations. To fossick mearsearch for, extract and remove rock, ore
or minerals, other than gold or diamonds in questinot exceeding the prescribed amount
and by means not prohibited under the regulatisrsaeples or specimens for the purpose of
a mineral collection, lapidary work or a hobby nets.

81 Mining Act section 6(1).

82 Department of Industry and Resourc®ste Agreements

783 Fitzgerald (2002), p. 49.
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and port facilities, the construction of speciakships, water and drainage, power
and welfare facilities. Many agreements also contaicentive arrangements
providing favourable legislative and financial treant for the projec*

State agreements are not compulsory or mandataswekr, major project
developments requiring long-term certainty, landute and complex approvals in
possibly remote areas of the State are often éshiabl under state agreements. Since
a Government contract cannot in itself override teStéegislation, numerous
provisions in the agreements inconsistent with texgslegislation, such as the
Mining Act, would be invalid and ineffective withbwstatutory ratification. The
Mining Act also prescribes that nothing in the Bcto affect the provisions of any
ratified agreemerft> However, the Mining Act establishes the basic gtbrules for
finding and securing rights to mine minerals.

When a large deposit of minerals has been locatetl secured by the
regulations in the Mining Act, and the miner wisliesnine on a scale requiring a
ratified agreement, this is done through case-lsg-aeegotiations with the Stafé.

In general terms, the approach of the State acugridi Hunt is that it will not act
towards the formulation of a ratified agreement doresource development unless
the project is of major importance and the Stateatssfied that the development is
warranted and the developer is firmly committedt.t§’

Apart from gold, the agreements cover a wide rasfgminerals including iron
ore, alumina, diamonds, salt, coal and nickel. €ree more than sixty Agreements
Acts between resource developers and the State esftaM Australia. All have
similar general provisions, but as they are negedian a case-by-case basis, there
are project specific clauses making each agreerseique’®® Each mining
agreement contains a promise by the State Govetnioegrant the developer
exclusive rights to exploit the particular resourice return for the investor's
undertaking to finance, develop and operate thgeproThe unique feature of the
agreements is that they are designed to “lock wthiparties, as they can only be
changed by mutual conséfit. A mining agreement is subservient to the
Environmental Protection Act at all times. Govermisehave become cautious about
taking agreements to Parliament without a projestiig completed the processes
within the latter Act*

7.1.4 State and Federal Jurisdiction

Australia has a constitutional division of legislatpower between the Federal and
State Parliaments. The power to legislate with @espo onshore minerals remains

84 Independent Review Committee (2002) “The Keatiyprt”, p. 204.

785 Mining Act section 5(1).

86 Hunt (2001), p. 13.

87 Ibid at p. 16.

788 Department of Industry and Resourc®ste Agreements

8 Independent Review Committee (2002) “The Keatimprt”, p. 203.

%0 |ndependent Review Committee (2002) “The Keatiyprt”, pp. 205-206.
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with the States, and each State has its own I¢igisIZ* A mining operation may
still be subject to Federal law, such as federgislation concerning trade,
commerce, taxation, defence or aboriginal interdétdVhen a state law is
inconsistent with a federal law, the Commonwealttactment prevail§® The
Commonwealth can exercise a wide range of coristitat powers to regulate most
aspects of mineral development within the Stateke TCommonwealth has
dramatically expanded its role in environmentaltpction and natural resource
development$™ For instance, the Commonwealth Environment Prisecand
Biodiversity Conservation Act gives the Commonweaibwers to intervene in State
approval processes for projects that may signifigampact on matters of national
environmental significance. There is also a growingrea of joint
Commonwealth/State specification of standards andegalures such as the Strategic
Framework for Mine Closur€®

As to offshore minerals, Australia, or the Commoaltle has sovereignty over
its territorial sea and jurisdiction to exploit thmineral resources under the
continental shelf. However, following an agreemerggotiated between the
Commonwealth Government and the States in 1979Ctdmmonwealth conferred
power on the States and Northern Territory to enaet for matters including
mining operations in respect of coastal watersgmdted them proprietary rights to
the sea be®® The different States have drafted complementafshofe mineral
legislation using the Australian Government Offghbtinerals Act 1994 as a model.
In Western Australia, the Offshore Minerals Act 30@pplies to the mineral
resources of the seabed within the first threeicalumiles of the territorial sea. The
Mining Act 1978 in Western Australia also applies bffshore areas to a limit of
three nautical miles seaward of the base line {(ESWaters”). Generally, the
baseline is the lowest astronomical tide alongcthest’”’

7.1.5 Ownership of Lands and Minerals

When the Australian colonies were annexed by ttem8rbeginning in 1788, the

law of England became the law of the colonies,udirlg the English system of land
law. The legal regime under which individuals ownd in Australia is called tenure.
The Crown is the owner of all land in Australia ailprivate owners are tenants of
the Crown’®® The Crown grants land to citizens subject to theditions contained

in Crown grants. Ownership by the Crown is vestethée State legislature except for

1 Constitution sections 52, 90.

792 Hunt (2001), pp. 8-9.

798 Constitution section 109.

94 Fitzgerald (2002), p. 71.

9 Australian Minerals & Energy Environment Foundati@002), p. 48.

96 Hunt (2001), p. 10.

97 Department of Industry and Resourd@smmonwealth of Australia Offshore Minerals Act
1994.Simmons, p. 2.

798 Chambers (2001), p. 83.

159



land that has been acquired by the Commonwealth as land held for defence
purposes. The Mining Act does not apply to Commaaithieowned land®®

Estates in real properties in Western Australiaveerinitially from the Crown
include fee simple (freehold), leasehold and variother estates and interests such
as pastoral leases and easem®fta. fee simple or freehold estate is an estate of
unlimited duratiorf”™* A leasehold interest or leasehold estate is adiniight or
lease for a limited period. A pastoral lease igasé granted over Crown lands for
the purposes of commercial grazing of stock. A maxn area up to 500,000
hectares may be held by one party, and the terma lefase may not exceed 50
years®® An easement is a right attached to one partiquiteze of land that allows
the owner of that land to use the land of anothex particular manner or to restrict
its use by that other person to a particular exXf8rithe most common form of
easements is a right of way giving a landowner s&eeross a neighbour’s land. Of
all land in Western Australia, 7 % is held in frekhtitle and the remaining 93 % is
Crown land. One-third of Crown land is held undexstpral lease with 528 in
existence. All pastoral leases will expire in 26%5The main areas of private land
are to be found in the southwest, in the oldetesktireas of mainly farmland in the
wheat belt.

The basic common law rule is that minerals, with #xception of gold and
silver, are part of the land itself and belgrgna facie(“as things first seem”) to the
owner of the soil. The origins of this common lawler may be traced back to the
Case of Mines in 1567 in England. The principlehe owner owning the minerals
within the land has virtually been abolished byttt in Western Australi&>
Generally speaking, all minerals are the propeftyhe Crown. The Mining Act
states that “all gold, silver and any other presigunetal existing in its natural
condition on or below any land is the property loé tCrown.®® The expression
“precious metal” is not definé’ There are, however, also privately owned
minerals in grants made before the Land Act 18%8ecin force on 1 January 1899.
Since that day, all new Crown grants in fee singpléreehold have provided that all
minerals are reserved to the Cro¥hin grants before 1899, minerals other than
gold, silver and precious metals are the propértii®owner of the land.

Where the owner of the land also owns the minethaés Mining Act then only
applies in relation to gold, silver and precioustatee The owner of such land may
explore or mine minerals other than gold, silveprcious metals how he wisH&8.

" Hunt (2001), p. 34.

800 Brown (2004), p. 21.

801 Topoher and Dwyer (2002), p. 37.

802 | and Administration Act 1997 part 7.

803 Brown (2004), p. 185.

804 Department for Planning and Infrastructure (20@&)yernment Land Administration at a
Glance.

805 Hunt (2001), p. 28.

806 Mining Act section 9(1)(a).

807 Forbes and Lang (1987), p. 24.

808 Mining Act section 9(1)(b), Land Administration At997 section 24.
809 Hunt (2001), pp. 29-30.
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As also mentioned earlier, limestone, rock or grasend and clay, with certain
exceptions, are not defined as minerals in the mgirct 1978 when they occur on
private land. Even if the Mining Act has no appfioa to privately owned minerals,
there is a provision permitting privately owned erials to be brought within the
operations of the A& The owner of any private land alienated beforeduary
1899 can lodge an application if he wants to miigenals.

The Mining Act makes a distinction between thretegaries of land, namely
Crown land, reserved land and private land. Alldlas open for exploration and
mining activities, but different approval mechanssmoperate for these land
categorie$™ Crown land is defined to mean all land in the Statcept land granted
by the Crown in freehold and leasehold (privatal)aand land reserved for a town
site or for any public purpose. Crown land includeserves for common and public
utilities, leases for the use and benefit of therginal inhabitants, and leases for
grazing, timber and pastoral purpo&&sThe Mining Act classifies various reserves
that may be open to mining, such as national patlse forests and timber reserves,
aboriginal reserves and town site reserves. Diftenéles apply in relation to mining
on these reserves and varying degrees of acceavaitable. Private land is defined
as any land that has been or may be alienated fhenCrown for any estate of
freehold or any conditional purchase le&Se.

A single registration system based on a title syst€orrens) applies for both
Crown and freehold land in Western AustréfiaAll dealings affecting any land
must be lodged and registered with the RegistraiTités at Landgate. As an
Authority, Landgate maintains the State’s officielgister of land ownership and
survey information. Separate title to minerals éagnised under the Torrens
system. The registration of rights in respect ofieréls granted by the Mining Act
has not been included within this land registratgstent™®

7.1.6 The Native or Aboriginal Peoples

The Aborigines and Torres Strait Islanders areyaaHabitants of Australia. When
the English settlers colonised Australia, the lod¢alvs of the natives, and
particularly, any rights to the land, were ignorEdglish law was applied instead. In
contrast to the practise in the British settlemémtsorth America, the governors of
the Australian colonies never negotiated treatmsthie purchase of Aboriginal
land®!® Australia was treated as a settled colony takenbéo deserted and

810 Mining Act section 37.

811 Simmons, pp. 10-11. Mining Act sections 18-22 @rdand), sections 23-26A (Public
reserves), sections 27-39 (Private land).

812 Mining Act section 8(1).

813 Mining Act section 8(1).

814 The Torrens system was established in 1858 intSAustralia following the proposal by
Sir Robert Torrens. This system had a great infleezm the development of land registration
in many countries.

815 Bradbrook, MacCallum and Moore (2002), p. 601.d.&dministration Act section 5.

816 Chisholm and Nettheim (2002), p. 11.
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uninhabited. Aboriginal people did not exist, withe land regarded agefra
nullius’ (no-one’s land).

For a long time, the Aboriginal people had no rigtat land except such rights
as might be given under Australian law, such asesoestored land. In Western
Australia, a large area is now set apart for Abpabreserves, approximately 8 %,
but it is held under Crown management and con&@,, no legislative provisions
for Aboriginal land rights appli€8! Government policy since 1986 in Western
Australia emphasizes the provisions of 99-yeardgsas Aboriginal Communities
resident on Aboriginal land$?

The Australian High Court itMabo v Queenslandetermined in 1992 that
Torres Strait Islanders had rights to their lanébiee the arrival of the colonisers.
The High Court held that native title rights suedvthe British settlement and were
recognized by the common law of Australia. In adggi political sovereignty over
Australia, the Crown did not acquire absolute aaddficial ownership, but merely
“radical title” to the land burdened by native &ftt® This declaration finding
traditional land ownership rights of the indigenomsabitants of Australia has
affected the way mining companies can obtain seteumare for their exploration and
mining activities®” In 1993, the Commonwealth Government in respooséhe
Mabodecision passed the Native Title Act 1993 (CthANT

Native title consists of the rights of indigenousople to their traditional land
and waters as now recognised at common°faihe term “native title” in thélabo
case is defined as “the interests and rights afembus inhabitants in land, whether
communal, group or individual, possessed undettréitional laws acknowledged
by and the traditional customs observed by thegientbus inhabitant$? According
to Bartlett, native title to minerals has beenmggiished throughout Australia due to
the Western Australia v Wardase of 2008% Hunt maintains that native title has
been extinguished on land that is freehold or lealse(private)®®* This still entails
that most land has the potential of having natitke tights and interests. Native title
is also not extinguished by the grant of a pastteake. Whenever a mineral
exploration or mining title therefore is applied fover land other than private land,
it is essential to consider the impact of the Nafivtle Act®?® Native Title rights are
not rights granted by the Government and cannotvitedrawn by the Crown,
although they can be extinguished by an act of Gowent®?®

817 Bartlett (2000), p. 15.

818 |ndustry Commission (1991b), p. 76.

819 Fitzgerald (2002), p. 104 and Chambers (200186p.

820 Hynt (2005), p. 661.

821 Bartlett (2004), p. 1.

822 Chambers (2001), p. 217.

823 Bartlett (2004), pp. 600-601. This decision, adang to the Ministerial Inquiry (2002)
“The Bowler report”, p. 92, has removed any doubtt@ the risk of compensation claims
being made against holders of mineral titles basethe value of minerals.

824 Hunt (2005), p. 665. See also Bartlett (2000),2§5-266.

825 Hunt (2005), p. 661.

826 House of Representatives. Standing Committee dastny and Resources (2003) “The
Prosser report”, p. 85.

162



The Native Title Act provides a mechanism for detieing whether native title
exists, as well as the rights and interests thatpeise that title, in addition to
providing protection to native title. The Nativeti€i Act sets out procedures for
future acts affecting native title. Future acts preposed activities or developments
that might affect native title by extinguishing dir creating interests that are
inconsistent with the existence or exercise ofvesiitle #*’

The grant of a mineral title affecting native titights is included as a future
act®® The Native Titles Act gives native title claimartsight to negotiate with the
Government and mining companies in relation togtaant of exploration and mining
tenements, but does not confer a right of vetartter to decide whether a grant of
mineral rights will affect native title, a deterraiion must first be made as to
whether native title exists in the area. This reggia hearing by the Federal Court, a
process that can take several y&atsFor cases where future acts such as
prospecting and exploration activities have mininmapact on native title, the
Government can use expedited procedures, mearg@tmining tenement can be
granted without a negotiation proc&&50therwise, the right-to-negotiate procedure
starts with the Government giving notice of thegmeed grant of the mineral title to
the public and any registered native title pafttég.his procedure gives Aboriginal
people, who have not yet made a native title clainagplication, the opportunity to
lodge a claim. Representative Aboriginal/Torresaibttslander bodies or Native
Title Representative Bodies are organisations gettal represent native title
applicants. The State Government’s native titleqya@mphasizes the need for native
title matters to be settled through agreement.

Native title and Aboriginal heritage issues aresely interrelated? Aboriginal
sites are protected under the Western Australiaorigimal Heritage Act 1972 It
is an offence to disturb any Aboriginal site or ema&tl, which can include burial
grounds, symbols, carved trees, caves and stonetlses. Where a development
might impact upon an Aboriginal site, developers tar make a reasonable effort to
identify any sites within the development area. Taecepted method is to
commission an Aboriginal heritage survey. The pecacthas developed of
undertaking Aboriginal heritage surveys with loéddoriginal communities before
commencing land disturbing activiti&¥.If disturbing a heritage site is unavoidable,
consent to proceed must be given by the Minister Aboriginal Affairs. The
developer must demonstrate that they have takemeakssary steps to avoid
disturbing the site in question, including commetiof a complete Aboriginal
Heritage survey and proper consultation with therdinal communities. The State
Government of Western Australia has undertaken ubmit applications for

827 House of Representatives. Standing Committee dastny and Resources (2003) “The
Prosser report”, p. 85.

828 Hunt (2005), p. 663.

829 |pid.

830 Native Titles Act section 32.

81 Native Titles Act section 29.

832 Hunt (2005), p. 679.

833\Western Australian Aboriginal Heritage Act sectdr6-18.

84 Hunt (2001), p. 284.

163



exploration and prospecting licences to an expéddiecedure under the Native
Title Act only after the tenement applicant prowdar/idence that arrangements are
in place to identify and protect Aboriginal siteithin the tenement applicatid

7.1.7 The Development of Mining Legislation

When minerals were first discovered in 1842, theege no specific mineral laws.
Freeholders owned any minerals in their land sulijethe rule that gold and silver
belonged to the Crown. Mineral lands (land requif@dits mineral content) were
sold under the same conditions as ordinary agticiltand$>® The gold rushes in
New South Wales and Victoria by 1851, however, lepdirthe development of
mining legislation.

The first mining legislation in Western Australisasvthe Gold Regulations
Ordinance 1854. For minerals other than gold, thieek&l Lands Act 1892 came
into force based on a system of claim and lease fif$t comprehensive gold mining
code was established by the Goldfields Act 1895 he principles of the free miner
were then established, whereby any holder of a rsimght could enter and take
possession of unoccupied Crown lands for mininglgél long-term miner could
obtain a lease.

The first Mining Act was enacted in 1904 based o philosophies that land
should be utilised for the purpose for which itrigst valuable, that no person should
hold any mineral rights without being required &velop them, and that minerals
are owned by the State and only made availableiners by leas&® The Mining
Act 1904 was concerned mainly with the regulatibg@d mining, since the value
of other minerals at that time was relatively imsiigant in comparisofi*® The need
to update the 1904 Act did not manifest itself lutite development of large-scale
bauxite and iron ore projects in the 1988sThe 1904 Act and its regulations and
administrative machinery were not capable of dgatidequately with the discovery
and development of vast deposits of iron ore, niake bauxité**

Due to the difficulties of introducing new comprebkie mining legislation, the
current Mining Act 1978 was finally enacted andaniuced in 1978. However, as a
result of lobbying interest groups, principally fars and prospectors, each group
believing itself to be disadvantaged by the newislagion, the act was amended in
1981 before eventually coming into operation onahukry 1982 The most
significant development in the Australian miningifation according to Forbes and

85 The State Government established a Technical Beskfin April 2001 to access how
mineral and petroleum, and land title applicatioremy be processed with greater efficiency
while at the same recognising and protecting thletsi of indigenous people.

836 Forbes (1996), pp. 2-3 and Hunt (2001), p. 2.

837 Hunt (2001), p. 2.

838 |bid at p. 3.

839 Fitzgerald (2002), p. 281.

840 Fitzgerald (2002), p. 281.

841 Hunt (2001), p. 4.

842 Hunt (2001), p. 6 and Fitzgerald (2002), p. 284.
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Lang was the introduction of large exploratiorestl known as exploration licences,
in Western Australia. These titles meant, accordmg-orbes and Lang, that in
several states, “the Minister was given a broadrdi®n in ruling up applications
and in the event of grant, in determining the aggtile terms and conditions — a far
cry indeed from the days of the free min&¥'The Mining Act 1978, however, also
kept many of the older concepts, such as mineghtsiand prospecting licences
based on pegging as a source of title. A majoreaeiment of the new mining act
according to Hunt was to reduce the number of temesti** There were 39 different
types of tenements under the older Mining Act 19D4die to changes in the
definition of minerals, a wider range of mineralasnencompassed within the more
modern definition put in the Mining Act 1978

The Mining Act 1978 has been amended frequentlyr otree years,
approximately forty time&'® The changes effected 2006 resulting from the Mjnin
Amendment Bill 2004 and 2005 were significant amd ensure the effective
operation of the legislatio¥! Prior to the amendments, most mining leases had be
held for exploration purposes, not mining. Explamattitles had a limited term of
five to seven years. If exploration was not congileit was necessary to convert to a
mining lease. The requirement to convert did ngtethel on whether a mineable ore
body had been identified. The new system is dedigaesnsure that mining leases
can only be applied for when significant minerdlsa has been discovered and that
exploration is carried out on an exploration orgpecting title.

7.1.8 Administration of the Mining Act

The Department of Mines and Petroleum (DMP) is @Gmvernment department
responsible for the mining industry sector in Westéustralia®*® The Department’s
role within the mineral sector includes providing efficient and fair system of
regulation of the sector that will help companiaingsecure access to minerals, and
to minimise social and environmental impacts. Areradl responsibility of the
Department is to attract and facilitate investmentgVestern Australia and also to
provide geological information within the field oéxploration and mineral
development.

843 Forbes and Lang (1987), pp. 7-8.

844 Hunt (2001), p. 30.

845 Bradbrook, MacCallum and Moore (2002), p. 605.

846 Hunt (2001), pp. 7-8.

847 The overhaul of the mining legislation incorpothteecommendations from the
government commissioned Technical Taskforce onwdafiitle, the Bowler Inquiry in
Greenfields Exploration in Western Australia and tKeating Review of the Project
Development Approvals System.

848 The former Department of Industry and ResourcedRPhas been restructured into three
departments; Department of Mines and PetroleumaBegnt of State Development and the
Department of Commerce. The new departments begarating on January 1, 2009.
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The Mining Act is administered by the Ministé?.The Minister may delegate
authority to any officer at the Departmérit. Western Australia is divided into
mineral fields. There is a mining registrar respiolesfor each mineral field. The
functions of the mining registrars are organisethiwithe Department of Mines and
Petroleum. All types of tenements or mineral righiluding mining leases, are
administered by the mining registrar. The NativeTAct process connected to the
grant of mineral titles is also managed by the Depent of Mines and Petroleum, as
are Aboriginal heritage issues and land-access\plgrior exploration and mining.

Under the Mining Act, Wardens are appointed to hagections and disputes
to any grant of any tenement. Any person holdiffigefas a stipendiary magistrate
and any other fit and proper person may be appbiasea wardeft* The Warden
has an important administrative function in the gessing of an application of a
mining tenement, in addition to the Department mdustry and Resources. The
Warden is able to grant prospecting licences sulbgeconditions. Where there is no
objection, the Mining Registrar has the same power. exploration and mining
leases, the Warden provides recommendations tdlthister who decides on the
grant and conditions. There is no appeal processinmihe Mining Act against the
Minister's decisiorf>? However, a decision by a Warden can be appealetieto
Minister. A grant or recommendation concerning ghent of mining tenements has
always been regarded as the primary administrétivetion of the Wardeft* Most
objections against tenements are raised by theefwldf competing mining
tenements or by landholders or occupiers. Thesectibps are heard by the Warden
in open court. Only a person with a stipendiary istagte may preside in a Warden’s
court. The Court operates to determine objectioodged against tenement
applications and to deal with competing applicaAtsy party may appeal a decision
of the Warden’s court to the Supreme Court of Wesfaistralia.

The Department of Mines and Petroleum has sevetas rin relation to the
environment. Environmental officers are appointedsét and ensure compliance
with environmental conditions, according to the M@ Act, on granted tenements
for exploration and mining. The Mining Act also pides for an environmental
inspection regime where the environmental officgithin the Department may enter
and inspect operations for the protection of theirenment. The Department of
Mines and Petroleum works to improve the transpafecertainty and timeliness of
its approval processes connected to mining tenyplications and mining
environmental approvaf?

The Department of State Development operates tlitdde the procedures for a
proponent involved in an industrial or resourcated project such as mining. The
Department supports major resource, industrial arichstructure projects. The
purpose is to deliver more timely approval outconaesl create greater certainty for

849 Mining Act section 10(1).

850 Mining Act section 12(1).

851 Mining Act section 13(1).

82 |ndependent Review Committee (2002) "The Keatiyprt”, p. 90.

853 Simmons, p. 9.

854 See Department of Mines and Petroledpprovals Performance ReportFirst Quarter
2009.

166



project proponents, especially when multiple appt®ware required according to
legislation in addition to the Mining Act. Certagidelines for proponents and State
Government agencies have been devel8ped.

7.1.9 Land Use and Environmental Legislation Signi€ant to Mineral
Development

In addition to the Mining Act and its regulatiorsgveral other statutes, both State
and Federal, affect the permit process of a mipirgect and require compliance.
Certain statutes have been dealt with above under heading of Native or
Aboriginal Peoples. Other main statutes, due ta lase and environmental issues
connected to mineral development, are listed amdt déth hereunder:

— Land Administration Act 1997

- Conservation and Land Management Act 1984

- Wildlife Conservation Act 1950

- Environmental Protection Act 1986

- Environment Protection and Biodiversity ConservaticAct 1999
(Commonwealth)

- The Rights in Water and Irrigation Act 1914

- Planning and Development Act 2007

— Aboriginal Heritage Act 1972

- Aboriginal Affairs Planning Authority Act

— Native Title Act 1993 (Commonwealth)

The Land Administration Act 1997 contains the priynaules for governing the
administration of Crown lands. The Act codifies pitbcesses relating to the sale,
transfer or lease of Crown land. No specific perisitrequired for mineral
prospecting and development according to this Hotvever, the Act contains basic
sections about minerals being reserved to the Crawdefinition of mining rights
(same as Mining Act 1978) and how to deal with tagring situations between
leases or easements and mining tenements. UndeatiteAdministration Act, land
may be reserved for one or more purposes in thdicpiierest. The Act also
provides that more important reserves may be ¢ledsas class A, then requiring
the approval of both Houses of Parliament for aggiicant changes to the reserve.
The Act is administrated by the Department of Regi®evelopment and Lands.
The Conservation and Land Management Act 1984 eppdi reserves and State
forests. These lands are managed by the DepartEnEnvironment and
Conservation (DEC), which also administers the Bifferent types of reserves are
declared and classified under the Act, such asomalti parks, nature reserves,
conservation parks, State forests and timber reseffhe Act does not generally
protect the reserved land from mining and develognpeojects. However, it is
through the Mining Act that mineral explorers owe®pers can gain approvals to

85 Department of Industry and Resources (2008ggrated Project Approval System
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mineral resources on reserved land. The Miningpkovides different rules relating
to mining on the various types of reserves declareter the Conservation and Land
Management Act and under the Land Administratiohdealt with above.

As of 2002, National parks and nature reserves mcduo of the State. However,
land managed for conservation by the Departmefnefronment and Conservation
is about 9 9%6°° The Western Australian Government has committetihéocreation
of additional parks and reserves to protect biading®’

The Wildlife Conservation Act 1950 applies to rfliFa and threatened fauna.
The Department of Environment and Conservation nidteirs the approvals
required to carry out activities that have an imipao threatened ecological
communities.

The Environmental Protection Act 1986 provides liasis of the control and
regulation of environmental pollution. The Act aefs the term “environment” as
living things, their physical, biological and sdcisurroundings and interactions
between all of these. The Act applies to all pregpgsincluding mineral exploration
and mining, likely to have significant environmdntapact. Environmental impact
assessments (EIA) are required for projects thae hsgnificant impact on the
environment. The environmental impact assessmeritidas specific points for
public involvement.

The Environmental Protection Act also includes @cpss for approving certain
operations with a significant potential to polldtee environment separate from the
EIA process. A work approval is required for counstion and a licence for
operation. Work approvals and licensing is a twapsapproval process. These
approvals are designed to ensure that the opesatibthe approval holder do not
produce discharges or emissions that could cautkgtipn that may interfere with
health of any person. According to the Environmemeotection Act, certain
clearing permits are also required for the cleadhgative vegetation that can affect
certain exploration and mining activities.

The Act is administered and assessed by the Degpatrtof Environment and
Conservation and the Environmental Protection Adithho The Environmental
Protection Authority (EPA) is an independent auitiyowith the broad objective of
protecting the State’s environment. A MemorandunJaflerstanding (MoU) has
been signed between the Environmental Protectidhdkity and the Department of
Mines and Petroleum in relation to onshore expionaand mining development
proposal$®® According to the MoU, the Department of Mines &wetroleum is the
decision-making authority under the Environmentabtéction Act. However,
mineral exploration or development activities thegult in ground disturbance and
are likely to have significant impact on the enuiment are to be referred to the
Environmental Protection Authority. Under sectio® 2f the Environmental
Protection Act, the Department of Environment ammh&&rvation has delegated the

86 Ministerial Inquiry (2002) “The Bowler report”, [28. Department of Conservation and
Land Management Annual Report (2003/2004).

857 The Western Australian State Sustainability Sgg2003, p. 142.

88 Memorandum of Understandirsigned 17/12/04.
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powers and duties of certain clearing provisiongh® Department of Mines and
Petroleum for activities regulated under the Minig.

The Environmental Protection and Biodiversity Coma@on Act 1999
(Commonwealth) sets out the national environmentapact assessment and
approval regimes. The Act is separate from the Bnmental Protection Act. It
identifies a number of matters of national enviremtal significance that are subject
to assessment and approval by the Commonwealthmgltters identified as triggers
include World Heritage properties, Ramsar wetlamddgionally threatened species
and ecological communities and nuclear actions.

The Rights in Water and Irrigation Act 1914 regefatwater resources and
water taking permits or licences. The Act is adsiared by the Department of
Water.

The Planning and Development Act 2005 brings tagretthat previously were
three separate planning acts, including the forfimewn Planning and Development
Act 1928. It regulates urban and regional planniagd property development
processes. Land use in Western Australia is gdpegalerned by town planning
schemes; both regional and local. Every city, towshire is divided into zones. The
purpose of a zone is to keep similar uses in oea and exclude other uses that do
not fit or are harmful. Any project on land situditeithin the boundaries of a Town
Planning Scheme must be approved under the Plaanithdevelopment Act. These
approvals are generally the responsibility of thedl Government Authority, a City,
Town or Shire Council.

The provisions of any such zoning scheme or logais| may not operate to
prohibit or affect the granting of a mining tenementhe carrying out of any mining
operations authorised by the Mining A&t.In the event a mining operation, if
granted, would be contrary to the provisions obwart planning or local laws, the
Minister administering the Planning and Developm&eitis to be consulted and his
recommendations obtain&¥.When there is a conflict between planning poliog a
the mining, the Mining Act takes precedence. It bagen generally understood
within the mining industry that there is no requient as to obtaining a building
licence for the construction of a treatment plamil @ther buildings located on a
mining leasé€®! However, the Mining Act provides no exception fromt obtaining
a building licence before commencing the constouctf a building on a granted
tenement®® Responsible departments for the Planning and Dpwent Act are the
Department of Planning, Western Australian Plannidgmmission and Local
Authorities.

Under the Planning and Development Act, certainteBtants of Planning
Policy apply within different key sectors, sucheswironment and natural resources,
urban growth and settlement, and the economy amdogment. Planning strategies,
schemes and decision-making for minerals accordinghe statements should

89 Mining Act section 120(1).

860 Mining Act section 120(2).

861 Hunt (2001), p. 215.

82 Mineral Titles Updatg2005), p. 5.

169



identify and protect important and economic mingedources to enable mineral
exploration and mining in accordance with acceptaivironmental standartfs.

7.2 Prospecting and Exploration Activities

No permission is required for obtaining data inpexg of any land by means of
aerial survey8®* However, in order to carry out prospecting adesitlegally on
Crown land, a “miner’s right” is required accorditmgthe Mining Act®®

7.2.1 Miner’s Right

Each person prospecting must have a miner’s rigintiner’s right may be obtained
for a fee at the Department of Mines and Petrol&m.company incorporated may
also hold a miner’s right. A miner’s right, on thtéher hand, cannot be issued in a
registered business name. A certain applicatiom foas to be useti’ However, no
information other than the name is required ancetlage no restrictions with respect
to foreign citizens.

Possession of a miner’s right allows the holdeprmspect on Crown land not
subject to a mining tenemefit. The rights conferred by it, however, are not
exclusive. A miner’s right is not transferable aschot limited in term. The right can
be described as a basic and general right to comidaspecting activities on Crown
land. The holder of a miner’s right is authorisedotospect for minerals (including
gold), conduct geological mapping, conduct testsrfinerals, undertake limited
sampling using handheld equipment and to removepkesnup to 20 kilograms,
mark out mining tenements, take water and fossickrécks®®® The holder of a
miner’s right is not permitted to conduct activitisuch as “strip mining”, i.e., the
using of front-end loaders and bulldozers or simitachinery to strip the surface of
soil or vegetatiofi’’ With a miner’s right, the search for minerals may disturb the
land to any great extefit:

When prospecting on a pastoral lease defined tGrbe/n land, the pastoralist
must be notified, and in certain situations, writteonsent must be received as

863 Statement of Planning Policy No. Bnvironment and Natural Resources PolR§03 p.
2054. Government Gazette WA.

84 Mining Act section 155A.

865 Mining Act section 20.

86 The fee is $ 25 (AUD) (2009).

87 Mining Regulations section 3.

868 A mining tenement is defined to mean a prospediaggce, exploration licence, retention
licence, mining lease, general purpose lease oceflémeous licence granted or acquired
under the Mining Act section 8(1).

889 Fossicking means the search and removal of rok,00 minerals, other than gold or
diamonds, as samples or specimens for the purg@senmeral collection, lapidary work or a
hobby interest, as set out in the Mining Act set&gl).

870 Department of Industry and Resources (200Bjer’s Right

871 Chambers (2001), p. 170.

170



discussed further below. According to Hunt, the et right, which once was the
basis for acquiring a mining title, is now muchslésportant because the right is not
exclusive®”? One benefit, however, according to Hunt, is thanhiaer’s right is a
form of identification to protect the holder frommyapossible claim by a pastoral
lessee that the former is trespassing when entenitg a pastoral lease for the
purpose of marking out a mining tenement.

When prospecting, the holder of a miner’s right nfilsin or make safe all
holes, pits, trenches and other disturbances orsufface of the land made while
searching. The holder must take all necessary $tepgevent fire, damage to trees,
property or livestock’*A miner’s right holder is liable to pay compensatfor any
loss or damage caus&d.

The holder of miner’'s right can get access to amfa€rown land within
granted exploration licences since 2001 by applyorga certain permit called a
“20A permit” according to the Mining A&” Increased access to granted
exploration licences was given after extensive ghason with mining industry
groups®’® Although the consent of the exploration holdernist required, the
Department Mines and Petroleum will notify the tice holder. Activities of the
licence holder are always to take precedence oweppcting activities of a permit
holder. No prospecting may take place within 100trese of any activity being
undertaken by or on behalf of the licence holde20® permit is issued for three
months, a maximum size of 10 blocks and limits peasing activities to a depth of
two metres below the natural surface.

7.2.2 Lands Available for Exploration and Mining

The holder of a miner's right may search for miferand mark out mining
tenements on Crown land as mentioned above. Theepsisn of the right does not
authorise these activities on private land or reséand even if the Crown owns the
minerals. For the purpose of the right to entryrfa@rking out in connection with an
application for a mining tenement, any person magreon any land and set up pegs
and undertake any other activities necessary fakimg out®” However, person
may not enter on any private land for the purpdsmarking out without a permit to
enter’’® There are also various requirements for entryesenve areas.

There are no general maps showing specific araaprlispecting. However,
each of the Mining Registrars is linked to an efmut mapping system called
TENGRAPH. This mapping system shows the ground giecuby mining tenements
and the areas available for prospecting and expboraincluding restrictions on

872 Hunt (2001), pp. 37-38.

873 Mining Act sections 20(3)(a) and (b).

874 Mining Act section 123.

87% Mining Act section 20 A, Mining Regulation 4A-4P.

876 Department of Industry and Resources (20@ction 20 A Permit System. Access to
Prospect on Crown land within an Exploration Licenc

877 Mining Act section 104(1).

878 Mining Act section 104(3).
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land, e.g., National ParR& The Department of Mines and Petroleum is required
under the Mining Regulations to keep a register gach mining tenement. The
register is stored and retrieved electronicallyd @& available from the website of
Mineral Titles Online, MTO.

A basic principle is that all Crown land in Westéastralia that is not already
the subject of a granted mining tenement is opennfiining, i.e. fossicking,
prospecting and exploring for minerals and minipgration$® However, entry on
certain classes of Crown land is restricted exéapthe purpose of entering to mark
out a mining tenement. This includes land thatisrently under crop (or within 100
metres of that crop), used or situated within 1@@res of a yard, stockyard, garden,
cultivated field, orchard, vineyard, plantatioris#iip or airfield, situated within 100
metres of any land that is in actual occupation andwhich a house or other
substantial building is erected, the site of ouatitd within 100 metres of any
cemetery or burial ground, where the land is aqraktease, the site of or situated
within 400 metres of the outer edge of any waterkaprace, dam, well or bore
(unless the excavation was previously made and €mednining purposes by a
person other than the pastoralf&f) Written consent is required of any occupier
(usually a pastoral lessee) before conducting iiesvon these lands.

A Warden may order access to these areas, othemthare there is a house,
where the Warden is satisfied that the land is iredufor mining purposes.
Compensation for loss or damage to the land ietadreed on between the parties
or determined by the Wardé&¥#. The holder of a miner’s right or of a mining
tenement may pass over Crown land within the “butfene” of 100 metres from a
crop or yard, etc. The right to pass through théifeb zone is limited to the purpose
of gaining access to other land for the purposgrogpecting, exploring, mining,
marking out or fossickinff® Before passing through the buffer zone, or whernyen
on a pastoral lease where the pastoralist is ljving pastoralist should be notified
(consent is not required}* When passing or repassing, the holder is to tdke a
necessary steps to prevent fire, damage to tigestdck, etc.

The Minister has a certain authority to set asat®d|(not being Crown land
subject to a mining tenement) for mining or exeihpherefrom®® Some examples
of the reasons for such exemptions are to protemingl as a site for toxic waste
disposal, for gravel deposits, for ground the sttbpf negotiations for a mining
agreement and the discovery of mineralisation byegument geologist$® The
Minister may exempt vacant Crown land from mininighaut giving any reasoft’

If land is set aside for mining purposes, the Matisnay call for applications for the

879 Department of Industry and Resources (20P®)specting in Western Australia.
889 Mining Act section 18.

81 Mining Act section 20(5).

882 Department of Industry and Resources (200B)er’s Rights.

883 Hunt (2001), p. 42.

84 Department of Industry and Resources (200B)er’s Rights.

885 Mining Act section 19

886 Hunt (2001), p. 35 and Roberts (email 23 May 2006)

87 Hunt (2001), p. 36.
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grant of a mining tenement over that I&AtThe applications are to be determined
under such terms and conditions as the Ministedsfiappropriate. For instance,
according to Hunt, the Minister could introduce astt bidding system for a
prospective are¥? When inviting applications, the Minister’s praetiaccording to
Hunt has been to require a statement of the minimomount of money proposed to
be spent® The power of setting aside land for mining purgostfers a competive
or bidding system rather than the general principlder the Mining Act of “first-
come, first-served®*

Mining that by definition includes prospecting amdploration cannot be
carried out on various types of resentaadd without the prior written consent of the
Minister for State Development (Min€S}. This consent can only be given after
consultation with the “responsible” Minister foretimeserved land areas. In the case
of National Parks, Class “A” conservation reseraesl State forests in the South
West, the responsible Minister must concur with giant of mining tenemefit
After the consent of each of the Ministers for &tBevelopment (Mines) and the
“responsible Minister”, reserved land may be marketias a mining tenement. No
mining lease may be granted unless both Housearti@®ent by resolution consent,
and then only on such terms and conditions aspeeified in the resolutiof?? It is
Government policy that no exploration and minindj & permitted within national
parks and class A nature reserves. Proposals &ecnew national parks and nature
reserves or extensions to existing ones have &ppeoved by the Minister of State
Development (Mines) according to the Mining At.

State forests and timber reserves may be markeda®unining tenements
subject to prescribed conditions and restrictfShsBefore exploration or other
activities can take place, the Minister of Statev&epment (Mines) must first
consult with and obtain the concurrence of the aasible Ministe?’

Before consenting to mining on land reserved asvantsite, the Minister of
State Development (Mines) must first consult thenister responsible for the Land
Administration Act and the council of the municipain whose districts the land is
situated and obtain their recommendati®fisf any land reserved as a town site is
the subject of a mining tenement, and the lan@dgired for community purposes,
the Minister of State Development (Mines) may reguhe tenement holder to
surrender that land to a depth of 30 metres froenltwest part of the natural

88 Mining Act section 19(4)

89 Hunt (2001), p. 36.

8% hid at p. 37.

81 |pid.

892 Mining Act sections 24 and 25.

893 Classification of land as Class “A” means that ldned remains forever dedicated to the
declared purpose unless changed by an Act of Ratig Land Administration Act 1997
sections 43, 45. Hunt (2001), p. 44.

8% Mining Act section 24(4).

8% Mining Act section 16(3), Ministerial Inquiry (2@)“The Bowler Report”, pp. 99-100.
8% Mining Act section 26(2) (b), Conservation and tlaiianagement Act 1984 section 128.
897 Mining Act section 24(6).

8% Mining Act section 25(3).
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surface. The tenement holder may continue to egplar minerals on the
surrendered land only with the Minister’s approaatl subject to such conditions as
the Minister thinks it With regard to aboriginal reserves, an entry penmist be
obtained from the Department of Indigenous Affgirr to entering an aboriginal
reserve.

It is the practise of the Department of Mines artréteum when determining
applications for mineral tenure to impose a “no imgih condition in respect to
reserved land where 50 % or less of the land agpdbe is affected by reserved
lands. The imposition of the “no mining” conditianeans that the holder of the
mining tenement cannot access the reserved landxfdoration or mining until the
Minister for State Development (Mines) gives consdre adoption of the “no
mining” condition allows earlier grant of titl€%’

A basic principle is that privatand is open for mining provided that the Crown
owns the mineral®* However, no person (except the owner in occupatibthe
land) may search for minerals on private land withe permit to enter issued by the
Warden® The application to enter must be lodged with thmimg registrar
together with a map on which the private land &ady shown. Permits are issued
for 30 days and authorise the holder to enter owl,l@earch for minerals, take
samples and mark out a mining teneni&tithe Warden may fix a security that must
be paid to him before issuing the permit. The secig to be held to compensate the
owner or occupier of land for any damage causeithé@ypermit holde?®* The permit
holder must hand a copy of the permit to the oaupn the private land on the first
occasion that the holder enters upon that lanthefowner is not present, the copy
can be left at the occupier’s dwelling or sent logtpwithin forty-eight hours of the
holder’s entering on the lafi® Where the warden has refused to grant a permit
application, the applicant may appeal to the Marist

Western Australian mining legislation has incorpeda a virtual “veto”
provision since 1970 that allows private landownersffectively prevent mining
and exploration on private land to a depth of 3Qreseon certain areas of land;
mainly farm land® Where the owner and occupier do not consent, angin

8% Mining Act section 26A(1)-(3).

%0 pepartment of Industry and Resources (20@ant of Mining Tenements Involving
Reserved Lands, Town sites, Foreshore, Seabed aviddile Waters etc.

%1 Mining Act section 27.

%02 Mining Act section 28.

%3 Mining Act section 30, Mining Regulations secti&n

%4 Hunt (2001), p. 50.

%05 Mining Act section 31.

%06 Ministerial Inquiry (2002) “The Bowler Report”, f.04. According to the Mining Act
section 29(2) the following applies: Except withitten consent of the owner and occupier of
that land a mining tenement in respect of the matsurface and to within a depth of 30
metres thereof is not to be granted in respectivffe land that is: in regular use as a yard,
stockyard, garden, orchard, vineyard, plant nurserglantation; under cultivation (i.e. land
being used for agricultural purposes and includesddition to cropping land used by a
person for the grazing of stock); land that is dfte of a cemetery or burial ground, land that
is the site of a dam, bore, well or spring; lanaltis for agricultural purposes and includes in
addition to cropping land used by a person fordhazing of stock); land that is situation
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tenement may consequently only be granted in réggdand below a depth of 30
metres from the natural surfal.This is commonly referred to as a grant of
subsurface right$?

7.2.3 Marking Out and Applying for a Mining Tenemert

The two main tenements for exploration titles am®specting licences and
exploration licences. A prospecting licence is gesd for the prospecting of
minerals on a comparatively small sc¥fe.An exploration licence permits
exploration over a very large area of I&ht% special prospecting licence for gold is
a minor tenement limited in area that may be madkgdn respect of land within an
existing prospecting or exploration licence (th@mary tenement) that has been in
force for one yeat** There cannot be a valid application for a spegiakpecting
licence where the primary tenement has expitéd retention licence is used to
retain ground containing a mineral resource that heeen identified as a result of
exploration activity, and for economic reasons &ynmot be possible to exploit the
deposit’*® Only the holder of a prospecting or exploratiaetice (or a mining lease)
may apply for a retention licené¥. However, the holder of a prospecting or
exploration licence can get retention status, Bngpithat a new title, such as a
retention licence, is not required. The holder nassablish an inferred resource for
retention status to be grant¥d.The mining tenements above are mainly connected
with prospecting and exploration activities and #verefore dealt with here in this
part. The focus is on the two tenements, the paisgelicence and the exploration
licence.

All tenements have to be applied for in a prescrifsem entailing that a certain
form must be used® However, before an application for a prospectingrice or a
special prospecting licence can be filed, the Idwad is the subject of the application
must be marked out by peggifg.No title is acquired by marking out since title to
all mining tenements lies in the grafft.A prospecting licence may not exceed 200

within 100 metres of any private land referred bme; a separate parcel of land having an
area of 2000 square metres or less.

%7 Mining Act section 29(2).

%08 Hunt (2001), p. 53.

%09 Mining Act sections 40-56.

%1% Mining Act sections 56C and 57A.

°1! Mining Act sections 56A, 70 and 85B.

12 Hunt (2001), pp. 73 and 94.

13 Mining Act sections 70A-70N.

°14 Mining Act section 70A-70B.

15 This is to be done according to the Joint Ore ReeseCommittee Code. This is a Code of
practice that sets minimum standards for publiorépg in Australia and New Zealand for
exploration results, mineral resources and orevese

916 Mining Regulations section 64, Form No. 21.

17 Mining Act section 105.

%18 Hunt (2001), p. 69.
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hectares'® A special prospecting licence for gold has a maxmsize of 10
hectares. The shape of these tenements shouldtaagalar. Where the presence of
existing mining tenement boundaries make it necgsea desirable to vary the
shape, each boundary is to be straight and whessilpe, at right angles to an
adjacent boundary or parallel to an opposite boyntfa

The standard procedure for marking out tenementy iaffixing a post firmly
in the ground projecting at least one metre abdne ground, at or as close as
practicable to each corner or angle of the landceored. Second, two clearly
identifiable trenches are to be cut, or two cle&tbntifiable rows of stones placed,
at least 1 metre long from each post in the gertbrettion of the boundary lines. A
notice of marking out is to be affixed firmly to @wof the posts, known as the datum
post??! Common posts and trenches or rows of stones maisde for marking out
adjoining tenements by the same holder or applicihé notice of marking out
should include information about the approximateaarboundary description and
time and date marking out was completed. If theugdoapplied for is identical to
any surveyed land, it is only necessary to plackatam post in one of the corners
and attach the notice. Where the area is coveresb@\or waters, it is not necessary
to mark out the are®?

An exploration licence needs not be marked outbdtsndaries are defined by
the lines of predetermined latitudes and longitudé® lines are known as graticules
and the units of land created are called graticakstions. The basic graticular
section under the legislation is one minute oftldé by one minute of longitude,
which is one block. One block is approximately 28éctares (the size varies
depending on if it is in the north or the southtted State) and is the minimum area
allowed for an exploration licence. The maximumesig in general is 70 blocks,
approximately 21,700 hectares. However, in ordeeroourage activity in more
remote or relatively unexplored areas of the Staie Minister may designate areas
where up to 200 blocks may be grant&dThe designated areas include most of the
State, with the exception of the Goldfields and@zescoyne.

Each block has a unique reference number, a bldehtifier. The number
comprises three components or levels, e.g., plarer@wenty-two 1:1000 000 plans
that in total cover the State), primary number feplan is divided into a 5 minute x
5 minute area) and graticular section (each prinmamyber is divided into twenty-
five one minute by one minute areas to give thecbgsticular section}?* The
system of graticular sections has been used sifieé o describe the area of an
application for an exploration licend®.Some restrictions apply for the shape of an
exploration licence if the size is more than orgckl The licence must constitute a

%1% Mining Act section 40.

920 Mining Regulations section 92.

%21 Mining Regulations section 59(1), Form 20.

922 Department of Industry and Resources (2008rking Out and Applying for Mining
Tenements.

2 Mining Act section 57(2aa) and 57A.

924 Department of Industry and Resourc&xploration Licences Graticular Boundary
System.

25 Hunt (2001), p. 79.

176



singleggﬁroup such that each block has at leassioleein common with another in the
group:

No marking out is required for a retention licenaed there is no area
restriction. The area of land under a retentioerlge will be such, as in the opinion
of the Minister, is sufficient to include the lamoh which an identified mineral
resource has been locatéd.

An application for a prospecting licence must bdgled at the office of the
Mining Registrar of the mineral field in which thend is situated. This must be done
within 10 days if the tenement has been marked®uk. copy of the application
(with the received tenement number) must also beedfto the datum post within
14 days of the date of the application. Accordimddunt, marking out is a series of
events that begins when the first action is comménsuch as putting in the first
post, and is completed when the form is affixedh® datum post® Compliance
with the requirements of marking out a prospectiognce is required in Western
Australia and failures can be fatal to the tenenagplication. The application for
tenements must be accompanied by a map clearlyispale boundaries of the land
applied for™*® For an exploration licence, the application mastiide a description
identifying the block(s). It is not necessary tovay the land that is the subject of an
application for a prospecting or exploration licenenless a dispute arises to the
position of land, in which case the Warden or Miisnay order a survey:

If more than one application is received for a mintenement covering the
same area, the titles are awarded to the personaphbes first in time, e.g., the
applicant who first complies with the initial regeinents®> Only in exceptional
cases has the Minister refused a first-in-time iapfibn based on the opinion that
such a grant would be against public interests. Mirdster refused Cazaly Ltd’'s
exploration licence application for the Shovelaimoa ore deposit in the Pilbara in
2006 in favour of an application from Rio Tinto. ®to a delay in the delivery of the
renewal application to the local Mining Warden, #wploration licence over the
Shovelanna deposit had lapsed. The Minister riiadlit was in the public interest
to refuse the Cazaly application as Rio Tinto hadrided to renew the licentg.

In the case of an application for a prospectingriee, compliance entails marking
out the land in the prescribed manner, and for xptoeation licence, lodging the

application with the relevant mining registPat.However, according to Hunt, the
principle of first-come, first-served basis is effeely lessened because the
discretion to grant or refuse a mining tenementépk a prospecting licence) rests

%26 Mining Act section 57(2b).

%27 Mining Act section 70B(4)(a).

928 Mining Regulations section 64(1).

929 Hynt (2001), p. 172.

930 Mining Regulations section 66, Department of Indusnd Resources (2003Ylarking
Out and Applying for Mining Tenements.

%1 Mining Act sections 47, 58(2).

932 Mining Act section 105A(1).

933 Roberts (email 23 May 2006).

%4 Hunt (2001), p. 193.
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with the Minister who is not bound to give any magor the grant or refus&f® In
cases of competing applications, where two or namglicants complied with the
initial requirements in respect of a piece of landhe same time, a system of ballots
(sele%gieon of applicants drawing lots) applies, duisted by the Warden in open
court.

Other specific application requirements for prosipgcand exploration licences
are that a security of the amount of $ 5000 (AUDjstrbe lodged with the mining
registrar within 28 day$’ For an exploration licence, a statement must bgdd
with the application specifying the proposed metloddexploration, details of the
proposed work program, an estimate of the amountnohey proposed to be
expended and the applicant’s technical and finanesources®

An applicant of a mining tenement must advertisepy of the application in a
newspaper as specified by the “Director GenerdVlisles” within 14 days> If the
application relates to land held under a pasteadé, a copy of the application must
be sent to the pastoral lessee. If the applicatitates to private land, a notice must
be sent to the local government or municipalitg, tlwner and occupier of land and
each registered mortgagee. As mentioned, writtemsext from the owner and
occupier of private land must be given on certaimd| mainly land under cultivation,
before a mining tenement can be granted. Howetaes, riot necessary to serve a
copy of a sub-surface application with respectrtegpe land, i.e., for rights and land
below a depth of 30 metres from the lowest pathefnatural surfac?®

7.2.4 The Granting of Mining Tenements

Any person may lodge an objection to an applicat@na mining tenement within
35 days of the filing of the application. The oligganust specify the reasons for the
objections using a special form for this purp&&érhe objector is required to serve
a copy of the objections on the applicant. If ngeotions are lodged, the Mining
Registrar is authorised to grant applications fayspecting licences provided that
the applicant has complied with all the formalifi& The Mining Registrar
considers the application for an exploration lieeaad forwards a recommendation
to the Minister*®

In the event objections have been lodged and aedefite application for a
prospecting or exploration licence must be heardheyWarden in open coutf:
Any landowner, occupier and mortgagee of privatel lare each specifically entitled

35 Hunt (2001), p. 193.

936 Mining Act section 105A(3).

937 Mining Act section 52, 60(1), Mining Regulatiorecsion 112 and Form 32.

%38 Mining Act section 58.

939 Mining Regulations section 64(5).

%40 Mining Act section 33(1a).

%1 Form 16.

%42 Mining Act section 42(1), (2) prospecting licenB8(1), (2) exploration licence.
943 Mining Act section 59(2) and (3).

%4 Mining Act section 42(3) and 59(4).
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to be heard in relation to an application. The VWari$ not otherwise obliged to hear
objections’*® Most objections against tenement applicationsaised by holders of
competing mining tenements, landholders or occapfér

The applicant for a special prospecting licencegimid must give notice of the
application to the primary tenement holder who thes a possibility to lodge an
objection to the mining registrar. If there is njextion, the mining registrar may
grant the application. If there is an objectiore Warden must obtain a report from
the Director of Geological Survey. The Warden majuse or recommend the
application to the Minister, who in turn may or magt grant the application. A
special prospecting licence for gold may be graritetlis found that prospecting
could be carried out without affecting the prospegrbr exploration activities of the
primary tenement holder. No mining can be carriatito a greater depth than 50
metres under a special prospecting licence for.gibldlso cannot be transferred
without the prior written consent of the holdertioé primary tenement. The term of
a special gold prospecting licence is between thmemths and four years, in
multiples of three months, and not renewable. Atividual can hold up to ten such
licences.

Where a mining tenement has been granted for sialogurights of relevance on
private land, the holder can also apply to the Bari for surface rights as well. The
owner of the land must then be notified. The Mimisinay grant the application if
the owner of the land has consented in writindheogrant. This written consent must
be filed at the Department of Industry and Resautogether with a copy of the
certificate of title for the lan&.” Compensation must be paid or agreed upon before
mining (including exploration) can take place oe turface or to a depth of 30
metres’*® The compensation is to include compensation fangbeeprived of the
possession of the surface or any part of the smrtfcthe private land and for
damage thereon. Compensation is not payable fovdahee of any minerals as the
Crown owns the minerals. However, according to Himtpractise the owner of
private land may be paid sums of money for the ez@fiminerals found since that
often is the only way the miner can obtain a fatmeonsent to the graft’ The
amount of compensation is to be determined by ageat between the parties. In
default of agreement, the Warden’s court upon goliegiion will determine the
compensatior>°

Due to the processes under both the Native Titleahd the Future Act dealt
with earlier, the State must give notice of a psgzbgrant of a mining tenement to
the registered native title holders and claimargpresentative Aboriginal bodies,
etc. However, if land affected is wholly privateoperty, the application is
determined without reference to the Native Titlet. Athe notice specifies a day as
the “notification day” and persons have three msiiitm this day to become native

%5 Hunt (2001), pp. 180-181.
946 Simmons, p. 18.

%7 Hunt (2001), p. 55.

948 Mining Act section 35.

%9 Hunt (2001), p. 221.

%0 Mining Act section 123(3).
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title parties in relation to the notice. Any persgho is then a registered native title
claimant four months after the notification day lsasght to negotiate regarding the
grant of a mining tenemenit’ If the parties are not able to negotiate an agesem
within six months after the notification day, angreon may apply to the National
Native Tribunal for a determinatiof? If the grant of a mining tenement is not likely
to directly interfere with the carrying out of comnity or social activities of native

title claimant holders, the right-to-negotiate pdaore can be replaced by the
expedited procedure as mentioned earlier, in otddacilitate the grants. If the

right-to-negotiate procedure is not observed, tiamtgof the mining tenement will be

invalid to the extent (if any) it affects nativeldi®>* A mineral title that affects native

titte may be granted if there is compliance witk tight-to-negotiate procedure or
the mineral title has been authorised under amémbus land use agreemétit.

When granting a prospecting or exploration licermeany tenement for that
matter, conditions may be imposed by the miningsteay, Warden or Ministet’®
These are in addition to any conditions that maypiescribed in respect of reserved
land®® Various standard conditions and endorsements &eeg on mining
tenements following a grant to regulate the adgigithat may be carried out by the
holders of those tenements. For instance, one tondian be that the licensee must
prospect for minerals and surface holes drilledtaree filled or made safe. A main
endorsement is drawing the lessee’s attention ¢opttovisions of the Aboriginal
Heritage Act 1972°" Environmental conditions are put on the grant tevent
injury on land or ensure that the land after exation activities is adequately
rehabilitated, etc. Some conditions, such as thaemls of economic interest
discovered must be reported in writing, are to ttached to every prospecting or
exploration licenc€®® If mechanised equipment or ground disturbing emeipt is
used on a prospecting or exploration licence, papproval is needed from the
Minister or officer responsible for environmentalmagement. This is a recent
statutory condition that previously was applied adstratively on the grants for
these tenements. The applicant has to lodge a aroge of work that must be
approved™® Expenditure conditions are also put on the grantiacussed further
below.

A prospecting or exploration licence authoriseshbigler to enter upon land for
the purpose of prospecting minerals with employeesjractors and such vehicles,
machinery and equipment as may be necessary odiexp&° The licence permits
prospecting and exploration for minerals, respetyivand the undertaking of

%! Department of Industry and Resources (2008)jidelines for Consultation with
Indigenous People by Mineral Explorers.
%2 Hynt (2001), p. 272.

%53 |bid.

%4 Hunt (2005), p. 665.

95 Mining Act section 40(1) and 57(1).
956 Hunt (2001), pp. 62 and 84.

%7 Simmons, p. 16.

958 Mining Act section 46 and 63.

99 Mining Act section 46(aa) and 63(aa).
%0 Mining Act section 48(a) and 66(a).
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operations and works necessary for those purpostsding digging pits, trenches
and holes, sinking bores and tunnelling. A prospgabr exploration licence holder
may excavate, extract or remove earth, soil, rettne, fluid or mineral bearing
substances not exceeding a prescribed amount,obd@s for a prospecting licence
and 1000 tonnes for an exploration licence. Howeter Minister may approve the
taking of greater amounts.

Prospecting and exploration licences give the hollde right to prospect and
explore, respectively, for all minerals containeithim the land except for iron ore.
The State has required control over the mining roh,i claiming that orderly
development of the many iron ore deposits in thateSis necessary* Every
prospecting and exploration licence granted on @rlamd contains a reservation in
favour of the Crown to take rock, stone, clay, samdgravel for any public
purpose€®? Certain physical exploration work requires a pamgme of work to be
approved if involving ground disturbing activitiesr the clearing of native
vegetation. In sensitive areas, stringent conditioare applied under the
Environmental Protection Act. A mining tenementrgea in respect of private land
also confers a right of way. The right of way mbetmarked clearly on a map that
must be lodged with the mining registPat.

There is no limit on the number of prospecting axgloration licences that
may be held by one person. A prospecting licencganes in force for a period of
four years from the date on which it was grariféd’he Minister may, if satisfied
that a prescribed ground for extension exists, nektdhe term of a prospecting
licence by one period of 4 yedfS.Grounds for extension can be, for instance,
difficulties or delays arising from environmentawgrnmental requirements or the
requirement of an Aboriginal survey for the IafiThe possibility to extend a
prospecting licence has recently been re-introduicedhe Mining Act. For a
prospecting licence where ‘“retention status” hasnbapproved, more than one
extension is possible. An exploration licence remadn force for a period of five
years from the date of the graft.However, at the end of the fifth year of term, a
compulsory surrender of the area will be requirtd®% of the licencé®® There is
no relinquishment requirement if the licence waanggd in respect of only one
block. The holder of an exploration licence maylapp the Minister to extend the
term of the licence for one period of five yeamlldwed by additional two-year
periods, provided the reason for the extensionitisinvthe grounds described in the
mining regulations® The rules for surrender and extension with regardan
exploration licence were changed in 2006.

%1 Hunt (2001), p. 188.

%2 Mining Act section 112.

%3 Mining Regulations section 9.

%4 Mining Act section 45(1).

95 Mining Act section 45(1a).

%6 Mining Regulations section 16A.

%7 Mining Act section 61(1).

%8 Mining Act section 65(3).

99 See also Department of Mineral and Resources {2@@ficy Guidelines. Extension of
Terms for Exploration Licences.
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After the expiration of the term of a prospectingexploration licence, the
holder may not mark out or apply for the groundimgduring a three-month
period®”® This restriction does not affect the right of fleensee to mark out and
apply for a mining lease over that ground, provitleat they have demonstrated to
the satisfaction of the Director Geological Surwégt significant mineralization
exists, or submitted a mining proposal (noticentémt) to mine’*

In June 2008, 6,260 prospecting and 5,427 exptorditences were in force.
During the period between 1 July 2007 to 30 Jun@82@,549 prospecting and
1,515 exploration licences were granté&d.

7.2.5 Work and Reporting Requirements

Granted prospecting and exploration licences atgestito a prescribed annual
minimum expenditure commitment. The holder is netspnally required to spend;
the requirement is to expend or cause to be expefidA report on operations of
mining tenements must be lodged at the Departméntlinoes and Petroleum
covering all work done and monies expended on ¢nerhent are¥* The report
must be filed within 60 days of the anniversaryedat the commencement of the
term of the licence.

The expenditure required for a prospecting liceisagot less than $ 40 (AUD)
per hectare per year with a minimum of $ 2,000 (Ayer year. For an exploration
licence covering only one block, the annual expemeirequired is not less than
$ 10,000 (AUD). For two blocks, the minimum anneadpenditure is $ 15,000
(AUD), and for more than two blocks, $ 20,000 (AU There is no prescribed
annual expenditure for a retention licence. Howetee Minister determines the
level of expenditure on the grant. Failure to fiteoperation report is an offence and
may result in forfeiture. When the minimum requiexgenditure is not expected to
be met for a particular year, an application foeraption must be completed by the
tenement holdet® Reasons for exemptions can be, for example, thatis in
dispute, or that time is required to evaluate wawke®’’ A technical report (mineral
exploration report) must also be submitted to tepdrtment annually/® This report
is to contain data where sample is taken, techniged, etc., and must be related to
exploration activities stated in the operation répo

7% Mining Act sections 45(2) and 69(1).

7 Hunt (2001), pp. 61 and 79, and Roberts (emaWMag 2006).

%72 Department of Industry and Resouro&snual Report 2007/2008 25.

7 Hunt (2001), pp. 63 and 85.

74 Form 5, Expenditure Report, Mining Act sectionsail 68, Mining Regulations sections
16 and 22.

75 Fees 2009.

78 Form 18.

77 Department of Industry and Resources (2083penditure Report (Form 5) And Applying
for Exemption From Expenditure Conditions.

%78 Mining Act section 115.
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Any person or the Department of Mines and Petrolenay apply to the
Warden for the forfeiture of a prospecting or exatmn licence based on a failure
to comply with expenditure conditiod§. An application for forfeiture must be made
during the expenditure year or within eight morefter its expiration (the tenement
year). The application must be heard in open cdurelating to an exploration
licence. If the Warden finds that the holder ofragpecting or exploration licence
has failed to comply with the requirements of expeme, the warden may
recommend the forfeiture of the licence or impogeaalty. According to Hunt, this
system of plaints enables the industry to be sgjfiating to a large degré®.The
Department simply does not have adequate enougburmes to police the
expenditure conditions. The policy behind the exiime conditions and the system
of forfeiture plaints for non-compliance accordilgHunt is that prospective land
should not be left idle, and that, to the exteat the holder does not work that land,
others should be given the opportunity to do®d.he possibility for any party to
seek forfeiture is limited to non-compliance witkpenditure conditions for an
exploration licence, but can also apply for otheougds when it relates to a
prospecting licence, e.g., the failure to complyhvather conditions in the grafit
A mining tenement can also be surrendered whollpastly by the holder before it
expires. A surrender must be lodged with the mimewgstrar’®

A prospecting licence may be transferred freelywaitdout any requirement for
consent at any tim&: This also applies to an exploration licence, ekdgpn the
first year where consent might be needed from th@idtér in certain
circumstance$® The holder of a mining tenement must in any ewgnply for the
transfer’® All transfers take priority according to the dased time of their
registration.

7.3 Mine Development Activities

A mining lease is the appropriate tenement for degelopment of an ore body
discovered by prospecting or exploration. The holofea prospecting, exploration
or retention licence has the right to apply for iaing lease and have such granted
(conversion®’ The right to convert to a mining lease long was dependent on
whether an economic ore body had been identifiedaAonsequence, most leases
are still held for exploration, not mining, purpessnce if the exploration was not
completed within the limited term, it was still mssary to convert to a mining lease.
The granted prospecting or exploration licenceddcba kept in force until the lease

%7 Mining Act sections 96, 98.

%80 Hynt (2001), p. 140.

%1 bid at pp. 141-142.

%2 Hunt (2001), p. 152.

%3 Mining Act section 95, Mining Regulations sectié®, Form 12.
%4 Hunt (2001), p. 64.

%5 bid at pp. 86-87.

%6 Mining Regulations section 75.

%7 Mining Act section 49, 67, 70L.
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applications were determined. As part of the change006, mining leases will be
granted only when there is a reasonable prospeatinihg taking placé® This
means that the right to convert to a mining leas®ilonger automatic. The Minister
is not bound to grant a mining lease if no sigaific mineralisation has been
indicated or no “notice of intent” to mine is subted with the application. However,
it should be mentioned that no mining lease magrbated within National Parks or
class A reserves unless both Houses of Parliamemédolution consent and then
only on such terms and conditions as are spediii¢ite resolutior?®

7.3.1 Mining Lease for Mining Purposes

It is not necessary to hold a prospecting or exbion licence before applying for a
mining lease. Any person may apply for a miningséeaven if he has no prospecting
or exploration licence according to the Mining A&If an application for a lease is
not made by a holder of a prospecting, exploratioretention licence, the Minister
may grant or refuse the mining lease as he thiitksrfespective of whether the
applicant has or has not complied in all respedtls the provisions of the Mining
Act. It also does not matter whether the Wardenreaemmended the granting or
refusal of the leas®€"” Discretion is absolut&?

7.3.2 Application for and Grant of a Mining Lease

An application for a mining lease follows the apption process earlier dealt with in
respect of prospecting and exploration licencegpotenements as a whole. Before
a mining lease can be granted, the application exprently must meet the
requirements of the Native Title Act. A lease mostmarked out (by pegging). The
land that is the subject of a mining lease musb de surveyed, but it is not
necessary for a survey to be carried out beforgtheting of the leasg®

An application for a mining lease must be accomgrriy a mining proposal
(notice of intent) or a “statement” outlining migirintentions and a mineralisation
report prepared by a qualified person due to tleages in 2006. A mining lease will
only be approved where the Director Geological 8yreonsiders that there is a
reasonable prospect that the mineralisation idedtifwill result in a mining
operation’™ If there is no significant mineralisation indicafehe Minister cannot
grant the mining lease. The mining proposal orestant is to set out information
about the mining operations that are likely to baied out, when mining is likely to

%88 Mining Amendment Bill 2004, 2005,
http://www.parliament.wa.gov.au/hansard/hans35.nsf.
%9 Mining Act sections 24(4) and 75(9).

990 Mining Act section 71. Hunt (2001), p. 105.

%1 Hunt (2001), pp. 114-115.

992 Mining Act section 75(7). Fitzgerald (2002), p.714
993 Mining Act section 80(1).

994 Mining Act section 74 and 74A.
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commence, the most likely method of mining, as waslthe location and the area of
land that is likely to be required for the operataf plant. An applicant for a mining
lease must also lodge a standard security thatespid every mining tenement of
$ 5,000 (AUD).

Notice of the mining lease application must be edron all interested parties
and a copy of the application must be advertised imewspaper. A copy of the
application must be affixed to the datum post a dhound. A person wishing to
object to an application for a mining lease mudgka notice of objection within 35
days, and may then have an opportunity to be heattie Warderi®> Where more
than one application for a lease is made in respktte same land, the applicant
who has first complied with the initial requiremgitas the right in priority over any
other applicant. Compliance with initial requirerteim the case of a mining lease
means marking out in the prescribed mariffer.

A mining lease previously had a maximum area oDQ,Bectares. However,
since 2006 there are no restrictions, but the N&nikas the discretion to grant a
mining lease for an area lesser than that apptiedSffectively, a mining lease will
be granted over an area sufficient for mining assbaiated operatiofis’ There is
no minimum size. A mining lease has a term of 2arg®® The Minister is to
automatically grant the first renewal, but for segsive periods has the discretion to
renew. There is no limit to the number of miningdes that might be held. A lease
can be transferred but written consent of the MEmisor of an officer of the
Department of Mines and Petroleum is required.

A mining lease entitles the holder to do all actsl ahings necessary to
effectively carry out mining operations. Howeveriop approval is required for any
proposed use of mechanised equipment on a minaggleThe lessee is entitled to
use, occupy and enjoy the land for mining purpcsas exclude others from the
same activities. The lessee owns all minerals Iliymoined from the land under the
mining leas€®® A mining lease does not permit the mining of imme unless the
Minister has given permissidf’® The Minister may also restrict a mining lease to
certain minerals then specified in the lease i$ iin the public interest to do $&*
The right to mine uranium can be excluded, foranse. The term “public interest”
is not defined under the a®? In this context, it can also be mentioned that the
Minister has certain powers to terminate or refoseain applications for a mining
tenement (not only a lease) due to public intemsstarlier mentionel§®®

%5 Mining Act section 75(1), Mining Regulations secti67.
99 Mining Act section 105A(2). Hunt (2001), p. 113.

%7 Mining Act section 73.

9% Mining Act section 78(1).
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A special gold prospecting licence may be markedamd granted within an
existing mining lease if it is considered that presting could be carried on without
affecting the activities of the “primary tenement’leaseholdef’®

A mining lease can also be granted in respect lfssuface rights only, which
has relevance on private land. Subsequently, anmilgase can also be sought for
sun‘eicoée5 rights. However, consent is then requirednfthe owner or occupier of
land.

Standard conditions and endorsements are placethioing leases’® The
lessee must, for instance, pay rents and royaltiesh due and use the land only for
mining purposes. When any minerals are producedohiained, a royalty is
payable’®’ The leaseholder must comply with expenditure ciovs unless an
exemption is granted. Expenditure required is ass$ ithan $ 100 (AUD) per hectare
per year with minimum of $ 5,000 (AUD) if 5 hectarer less otherwise $ 10,000
(AUD) per year'®® Reporting requirements also apply for a lease. [Ehgee must
report details of all minerals of economic sigrifice discoveretf®®

Environmental conditions are put on the mining éeas well. The Minister may
according to the Mining Act impose reasonable ctmas for the prevention or
reduction of injury on land® According to Hunt, the power of subsequently
imposed conditions and to vary conditions gives Mirister scope to unilaterally
change the contract between lessor and 1é85e&he reason for this provision,
according to Hunt, is to permit the imposition af/fgonmental controls if necessary
at a later date. The Minister may require the holafea mining lease to lodge a
security for compliance with any environmental cdtinds in addition to the
standard security required for all teneméfits.

Breach of the conditions included in the miningskeagrant can result in
forfeiture. The Minister may fine instead. For anmg lease, as for an exploration
licence, any person may apply to the Warden fofefture where there is non-
compliance with expenditure conditiot?$®

7.3.3 Mining Proposal (Notice of Intent) — Plan foMining

It has long been the practise when granting a mitgase to impose a condition that
no mining operations can take place without apdrovae following condition,

known as a notice of intent (NOI,) is imposed oming leases: “No developmental
or productive mining or construction activity beingmmenced until the tenement

1004 Mining Act section 85B.

1005 Mining Act section 33.

1006 Mining Act section 82.

1007 Mining Act section 86.

1008 Eaes 2009.

1009 Mining Act section 82(f).

1010 Mining Act section 84.

10 Hunt (2001), p. 108.

1012 Mining Act section 84A.

1013 Mining Act sections 82(1)(g), 97 and 98(1).
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holder has submitted a plan of the proposed omeraind measures to safeguard the
environment to the State Director of Environment &ssessment; and until his
written approval has been obtained”.

Since 2006, the notice of intent is instead knowrttee mining proposal. As
mentioned, a mining proposal or a statement ofifsigmt mineralisation must
accompany the application for a mining lease. H@mewritten approval of the plan
is not a prerequisite for the granting of a miniegse. In fact, the lease application
must be granted before the Director of Environnuamt approve the activities in the
mining proposal.

The mining proposal is to set out in detail theséess plans to mine. It is to
outline the nature of the proposed development, riethod of mining, its
environmental impact, rehabilitation proposals aatl building plans. The
Department of Mines and Petroleum has publishededinies on environmental
approval for mining project$™* The Mining Act defines a mining proposal as a
document containing information about proposed mgnbperations in a form
required by the guidelindS® A mining proposal will need to meet various
requirements under the Mining Act and demonstratd the project will comply
with the requirements of other relevant State aoth@onwealth environmental and
other legislation. The mining proposal should idgua basic closure plan and
contain an outline of the rehabilitation proceduie@seach project component (i.e.,
for waste dumps, tailings, plant site and othetudieed areasy’°

In addition to the natural environment, the minipgposal should include
relevant aspects of the social environment inclgdiboriginal sites, heritage issues,
etc. The proponent is expected to identify keyedtaiders in the project and consult
with them®®” Briefly and according to the guidelines, a minippposal should
contain information about the objectives of projats location, the ownership of
mining tenements, the history of earlier explonatid mining activities, the existing
environment including geology, soils, hydrologypri and fauna, the social
environment (land ownership, aboriginal heritagapd a project description
(mining, ore processing, tailings). All likely emohmental impacts arising from the
proposed project requiring special management poes must be identified and
environmental management commitments must be deseland declarel{®

Bonds or environmental security for compliance wdtnditions imposed on a
lease according to the Mining Act are routinelyuiegd when a mining proposal is
considered for a mining lease. The purpose is sorenthat the State is not exposed

1014 Department of Industry and Resources (2008)ing Environmental Management
Guidelines. Mining Proposals in WA.

1015 Mining Act section 700(1).

1026 Department of Industry and Resources (2008)ing Environmental Management
Guidelines. Mining Proposals in WpAp. 5, 22. See also Australian and New Zealands
Minerals and Energy Council and Minerals Councifaktralia (2002)Strategic Framework
for Mine Closure.

1017 Department of Industry and Resources (2008)ing Environmental Management
Guidelines. Mining Proposals in Wap. 8, 21.

1018 Department of Industry and Resources (2008)ing Environmental Management
Guidelines. Mining Proposals in Wpp. 12-23.

187



to unacceptable costs if mine operators should tfailmeet the rehabilitation
requirements on their tenemeitS. All mining proposals submitted to the
Department of Mines and Petroleum must containtaildd summary and a list of
commitments. This information is available for poblsearches. Small-scale
operations having a minimal or low impact uponéheironment (LIMOs) would be
considered a low impact operation and would regess informatiort??°

The Director of Environment’s approval to mine unttee Mining Act does not
override any other environmental approvals requineder other statutes, such as the
Environmental Protection A¢t?* However, it is only when a mining proposal is
lodged that it is possible to determine whetherappsal might have a significant
effect on the environment?? If a project is environmentally significant, it stube
referred to other authorities, such as the Enviemtal Protection Authority.

When approval for the project is granted, the ngrpnoposal becomes a legally
binding document under the Mining Act. An approlgtter to the proponent and
tenement holder must then be issued and signednilitiag proposal is listed as a
new condition of the mining tenement and all commeibts in the mining proposal
become legally binding conditions of the leasés klso a condition for the Director
of Environment's approval of mining that an annwalvironmental report be
submitted**

7.3.4 Mining Tenements for Infrastructure

A general purpose lease is used when using landprating machinery, depositing
or treating tailings or for other specified purp@sérectly connected with mining
operationg® The maximum area of a general purpose lease Fedtres or such
greater area that the Minister approves. A germrglose lease is limited to a depth
of 15 metres below the lowest part of the natumafage, or such other depth that
may be specified in the grant, and it must be nwadeat’®® It is not necessary to
hold a mining lease to obtain a general purposeel@® A general purpose lease has
a term of 21 years but it may be renewed for furteems*®®’ A general purpose
lease follows the same application procedures asafonining lease. Different
conditions are placed in the grant as well. Theneai limit to the number of general

1019 Environmental Branch Bond Guideline 2003. Miningt &ection 84 A.

1020 pepartment of Industry and Resources (2008)ing Environmental Management
Guidelines. Mining Proposals in Wpp. 5-6.

1021 The Director of Environment at the Department dhé4 and Petroleum, Environment
Division.

1022 |ndependent Review Committee (2002) “The Keatirg@tt”, p. 91.

1023 pDepartment of Industry and Resources (2008)ing Environmental Management
Guidelines. Mining Proposals in WA, 11.

1024 Mining Act section 87.

1025 Mining Act section 86(3).

1026 ynt (2001), p. 120.

1027 Mining Act section 88.
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purposes leases that may be held. The Ministeddsaivhether to grant a general
purpose lease.

A miscellaneous licence is used for purposes saatvads, pipelines, or water
as set out in the Mining Act and Regulations, athsather purposes as approved by
Director General®® Miscellaneous licences must be marked out and haeem of
21 years. A miscellaneous licence may be granted alV other mining tenements,
and underlying holders may object if the proposexppse is likely to interfere with
their mining activities®® There is no maximum area for a miscellaneous dieen
There is no limit to the number of licences thayrbe held. Different conditions are
placed in the grant as well. An application for saallaneous licence is made in a
manner similar to an application for a prospectingnce’®* The mining registrar
or Warden may grant a miscellaneous licence.

7.3.5 Environmental Approvals and Environmental Asessment

As mentioned above, the approval of the mining psap does not mean compliance
with all obligations. Major permits in approval pesses, in addition to those
contained in the Mining Act, kick in at the advadoexploration phase or mining
phase. The amount and level of permits or apprave¢sied according to different
statutes differs from project to project (type ofiwties, location etc.) even if some
statutes always will apply. Certain of the sevetatutes affecting a mining project
in addition to the Mining Act have been dealt witithe introduction. As mentioned
earlier, the Environmental Protection Act requivesrk approvals for construction
and a licence for operation. Water allocation apgl® such as ground water well
licences are required under the Rights in Water frigation Act. A building
licence might be needed on a granted tenementéetonmencing the construction
of a building according to the Planning and Devaiept Act. Land clearing and the
removal of soil, flora or fauna may require differ@pprovals or licences according
to several acts. The number of approvals and lEeeonnected to a mining project
can be numerous and very complex, not least duevéolapping provincial and
federal responsibilities. Endorsements are plagethe mining tenements to draw
the miner’s attention to the provisions of the savacts and regulations that apply
in addition to the Mining Act.

If a mining project will have a significant effecn the environment, the
Environmental Protection Authority might requiref@mal environmental impact
assessment (EIA) under the Environment Protectioh Bonnected to this process
is also a public review period where the public caise issues that have to be
responded to by the proponent. In fact, the Enwiremtal Protection Act addresses
three levels of environmental assessment; the @mviental review and management
program, the public environmental review and thenscdtative environmental
review!®** The environmental review and management programaoterding to

1028 Mining Act section 91(1), Mining Regulations secti42 B.
1029 Mining Act section 91(7).

1030 Hynt (2001), p. 126.

1031 Bates (2002), pp. 313-314.
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Bates is the most comprehensive and detailed levelssessment used for major
projects with strategic environmental implicatiomsd of state-wide interest. The
public environmental review is for projects withgsificant environmental impacts
with major public interest of at least the regionalel. The consultative

environmental review is for projects that are Wkeb have easily managed
environmental impacts and where public interesesdricted to the local community
or special interest groups.

7.3.6 Responsibilities when Mining Lease or Otherd@nements Expires

When a mining tenement expires, the tenement hatudest remove within three
months any building, plant, machinery or other pqént affixed to the land or
not*? Where a mining plant is not removed and the holdier being requested,
takes no action, the Minister may direct the minitent to be sold by public auction
and be removed. The Minister is also to determihether any mining plant should
be allowed to remain on any land. No timber or pthaterial used to construct or
support any shaft, dam etc. can be removed wittimiMinister's consent. Where
the former holder leaves and does not remove ggilor other mining products upon
the land, these products become the property ofCtosvn three months after the
expiration of the leas®® When a mining tenement expires, or is surrendered
forfeited, the owner of the land to which the mg@itenement related may take
possession of the larit?*

1032 Mining Act section 114.
1033 Mining Act section 114(7).
1034 Mining Act section 113.
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8. Comparison

The structure chosen as appropriate to use insthdy for comparing the different
systems is to detail the activities and rights esagy to the development of a mine,
as also done in the country surveys. In this resplee comparison is from the point
of view of the miner or developer, particularly giv the different kinds of
obligations and restrictions placed on his acteitiThe mining “sequence” thereby
is used as a neutral framework to describe theerdift legal systems. The
comparison is built on the country surveys in chepfour to seven. The concepts
and principles found in the different countriedtssacompared as highlighted below
are to some extent also related to the theorytenaliure segment in Chapter Two. As
stated in Chapter Three concerning legal systemd #reir comparison,
generalizations or simplifications in one way optner are inevitable. One aim here
is to present an overview of the similarities arnffecences based on the country
descriptions. It is the intention that this compan serve as a free-standing chapter,
which means that certain issues are revisited frthra previous chapters
encompassing the country surveys. By this, in &idito facilitating the reading,
stress can be placed on the more important isfuEsmparison.

Due to certain difficulties, or in order to “briraut” or emphasize the material,
comparison is often made in this chapter betweernctiuntries or states within the
same legal family (Sweden/Finland and Ontario/Wesfaustralia). One intention is
to highlight features and characteristics fromdifeerent countries or states. This is
done even when no information is found in the comidee perspective.

This chapter is divided into two parts; Legal Framek and Institutional
Arrangements, and Mineral Rights — Obtainment apdr@tion. The first part serves
as a comparative background to the second and paain

Table 1. Quick Facts about the Countries/States fizoad.

Country/State | Land Area, | Private Population, m. | Population

km? Land, % Density /km?
Sweden 450 000 43 9.3 21
Finland 338 400 60 5.3 16
Ontario 1 076 400 13 13 14
Western 2 645 600 7 2.2 0.8
Australia
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Table 2. Exploration Expenditure and Metal ProdantiSome Comparative Data
2007, Million US Dollar (MUSD).

Country/State | Exploration Value of Metal Main Metal
Expenditure Production at Produced
Mine Stage
MUSD % of MUSD % of
world world
total total
Sweden 110 0.9 3100 0.7 Iron ore, copper,
zinc, lead
Finland 95 0.8 440 0.1 Chromite, copper,
zinc, nickel
Ontario 525 4.4 5900 1.4 Nickel, copper,
gold, PMGs
(platinum group
metals)
Western 605 5.0 26 600 6.1 Iron ore, nickel,
Australia gold, bauxite

Source: Raw Materials Group 2008.
Note: Exploration expenditure in Western Austradidor the period 2007 07 01 — 2008 06
30.

8.1 Legal Framework and Institutional Arrangements

This part is structured into the following section$lining Legislation,
Environmental and Land Use Legislation, and Adntiaisve Regimes.

8.1.1 Mining or Mineral Legislation

Mining legislation is a major instrument for gramgi mineral rights when minerals
are state-owned or otherwise controlled. Miningidigion and its application are
the focus of this study and consequently, alsdisf¢omparison in addition to other
significant legislation for the operation of minkergghts. However, ratified State
Agreements in Western Australia represent a cepitiar of that State system of
mining regulation as well, but only for major proig, particularly where the State is
encouraging downstream processing. Different aspestich as the definition or
classification of minerals, whether minerals arnegiely or state owned, or whether
minerals are found on private land, are importaspeats to initially consider.
Whether minerals are privately owned, or possessetipart of the land property
law or land law, is of importance in terms of thegaisition of such rights. Another
issue is that certain legislation may be applicabléhe operation of these rights as
mentioned in Chapter Two. Certain substances, @ghoil and gas, might be
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regulated through other specific legislation owgsid the mining legislation. This is
the case in Western Australia. A specific sectibthe mining legislation can also
deal with such substances or a combination, sucim &ntario. The table below
gives an overview of examples of special legistatigaling with different types of

minerals in the countries/states compared.

Table 3. Minerals and Special Legislation (examples

and non-metallic minerals
(sand, gravel, peat
excluded)

Sand, gravel

Oil, gas, salt

Country/State Minerals Legislation
Sweden Concession minerals Minerals Act
Peat (energy) Peat Act
Sand, gravel Environmental Code (permit for
extraction)
Minerals in the sea Continental Shelf Act
Finland Extractable (claimable) Mining Act
minerals
Sand, gravel Soil Excavation Act (permit for
extraction)
Minerals in the sea Law on the Economic Zone of
Finland
Ontario Natural occurring metallic Mining Act

Aggregate Resources Act
(surface mining)

Mining Act, Oil, Gas and Salt
Resources Act

Western Australia

Natural occurring
substances (other than soil,
meteorite, construction
materials* and petroleum)
Sand, limestone, rock, clay,
shale and gravel
(construction materials) on
private land

Qil

Minerals in the sea
*Construction

materials=basic raw
materials

Mining Act

Local Government Act,
Extractive Industries By Laws
(extraction)

Petroleum and Geothermal
Energy Resources Act

Mining Act/Commonwealth of
Australia Offshore Minerals Act
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Table 4. Mining Acts and Regulations.

Country/State Mining Acts Implementing Regulations
Sweden Minerals Act (1991:45) Minerals Ordinance (1992:285)
Finland Mining Act (1965/503) Mining Decree (1965/663)
Ontario Mining Act (R.S.0. 1990, Regulation (main)

Chapter 14)
6/96 Assessment work

7/96 Claim staking

195/06 Forms

113/91 General

240/00 Mine Development and
Closure

Western Australia | Mining Act 1978 Mining Regulation 1991

The Minerals Actifinerallagen)in Swedenapplies solely to that termed concession
minerals, approximately 69 in number. These miiseaa listed in three groups: the
metal ores, industrial minerals and rocks, as aelbil, gaseous hydrocarbons and
diamonds. The range of statutorily regulated misemas broadened with the
implementation of the Minerals Act in 1991. Minexralot enumerated in the act; e.qg.
feldspar, olivine, calcite, limestone, sand andrgkacomprise “landowner minerals”
and the right of extraction (if any) belongs to thener of the land. Ownership to
land is indivisible, making it impossible for onerpon to own the vegetation and
another person to own other fixtures such as sand.

The Mining Act @ruvlagen)in Finland covers about 50 metals and 30
minerals. These minerals are listed in four groupstals, industrial minerals (for
instance, feldspar, calcite and olivine), precistanes, and marble and soapstone.
Of the extractable minerals, iron, aluminium, gmaahd feldspar may be sought,
claimed and exploited only if they occur in bedrodlon-claimable minerals (for
example, sand and gravel) and the right of exwadiif any) belong to the owner of
the land. Ownership to land is indivisible.

The Mining Act inOntario applies to minerals owned by the Crown. It is
typical for the rights to minerals (mining rights) be held separately from the rights
to the rest of the land (surface rights). When@hewn has granted mineral rights so
that they are privately owned, the Mining Act ig applicable. Since the beginning
of the 20" century, the Crown has reserved the mineral rightmost new land
grants, but historically there have been diffegaictises. Minerals according to the
act mean all naturally occurring metallic and noetailic minerals including natural
gas, petroleum, coal, salt, quarry and pit mategald, silver and all rare and
precious minerals and metals, but does not inchaael, gravel and peat. Sand and
gravel are regulated under the Aggregate ResoukcesFor some non-metallic
minerals, such as limestone and marble, both aaysapply.

The Mining Act in Western Australia applies to minerals owned by the
Crown. If the minerals are privately owned, the does not apply. However, the
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Crown since the end of the " @entury has reserved all minerals in new landtgran
Minerals according to the act are defined to ineludll naturally occurring
substances (other than soil and petroleum) obtasnesbtainable from any land by
mining operations. There are a number of matedafined as minerals only when
they occur on land owned by the Crown. If occurramgprivate land, the following
are defined as not minerals: limestone, rock, dravele (other than oil shale), sand
(other than mineral sands, silica sand or garnedl)sand clay (other than kaolin,
bentonite, attapulgite or montmorillonite). A sagqehrry on Crown land is subject to
the Mining Act while a sand quarry on private laisdnot. A special provision
applies to iron ore and the authorization of thenister is required to explore for
iron ore.

Comments: In Sweden and Finland, the state has a decisiVeeimfe on the
minerals listed in the mining or mineral acts evémothing is stated about
ownership. More minerals are covered by the Mirkatjin Finland than in Sweden.
In Ontario and Western Australia, the issue of mahewnership is crucial. Due to
the private ownership of minerals (“minerals to ew, it is not sufficient to look
only at how minerals are defined in the mining atttsan be important to check
whether certain minerals occur on private landsdlse case in Western Australia. In
Ontario, due to the definition of aggregates in Aggregate Resources Act and
related regulations, a further investigation abapplicable legislation might be
needed concerning some non-metallic minerals.

Table 5. Types of Mineral Rights (exclusive) Grdritg Mining or Minerals Acts.

Sweden Finland Ontario Western Australia
Exploration permit Claim right Claim Prospecting Licence
(undersékningstillstdnd) (inmutnings
rétt) Special Gold Prospecting
Licence
Exploitation concession Mining Lease
(bearbetningskoncession) | concession Exploration Licence
(utmdl)

Retention Licence
Mining Lease
General Purpose Lease

Miscellaneous Licence
(mining tenements)

Table 6. Information on Mineral Rights.

Sweden . Mineral rights register

. Real property register (exploitation concession)
Finland . Mining register

. Real property register (mining concession)
Ontario . Mining claim abstract

. Land Registry Office (leases)
Western Australia . Mining tenement register
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8.1.2 Environmental and Land Use Legislation

In all the countries/states compared, importanislation in addition to the mining
legislation exists in order to render mineral rigghperational. However, the Mining
Act in Ontario contains several provisions conaggrihe rehabilitation of a mine,
such as the requirement of a closure plan befdraaion can take place. In Sweden
and Finland, the mining acts only contain minor ulajons connected to the
protection of the environment. The environment&ri@st is mainly provided for in
legislation other than the mining or minerals atisder the Mining Act in Western
Australia, environmental protection and rehabilitatare regulated for all operations
by standard or similar conditions on granted mih&ties. When assessing which
legislation to highlight, guidance has been takemf how the auth